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ACCURATE REPORTING SERVICE OF 


4 (Present for hearing in chambers ore 

5 Mr. Parrish, Mr. Prichard, Mr. Maxwell and 

6 Mr Vollins) 

7 MR MAXWELL Judge Davis, may it please 

8 the Court. After we had our discussion last night 

9 about the issue of the admissibility of evidence 
JO of other brands, I thought a little bit more about 
l i it And something just didn't seem quite right. 

12 You know, what's wrong with this picture 1 went 

13 back and I reviewed the file and then I realized 

14 why conceptually I was having such a problem with 

15 all this 

1 6 Early in this case wc propounded 

17 interrogatories to the defendant. And in a set of 

1 8 interrogatories — which the first set was 

19 responded to on December 18 th, 1995 We asked 

20 interrogatory number four — and this is in the 

21 court file The originals are in the court file 

22 Provide a list of all the cigarette 

23 brands you manufactured from 1947 until 1984 

24 Provide the following information for each item on 

25 the list A The brand name B The date such 
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1 brand was sold m the United States C The 

2 size, including length and diameter D The 

3 filter length, if applicable E The amount of 

4 nicotine and tar obtainable from the cigarette by 

5 the FTC method then approved, or if no such method 

6 was approved, the amount of nicotine and tar you 

7 measured according to any method F Whether 

8 such brand utilized filter ventilation 

9 And the response was, American objects 

10 on the grounds it's unduly burdensome, overly 

11 broad, not reasonably calculated to lead to the 

12 discovery of admissible evidence At lus 

13 deposition Plaintiff Grady Carter testified that 

14 between 1947 and 1972 he did not regularly smoke 

15 any other cigarettes besides nonfiJtcred Lucky 

16 Strikes. 

17 Moreover, Mr. Carter's claims are solely 

18 based on his smoking nonfiltered Lucky Strikes 

19 Subject to and without waiving these objections, 

20 Amen can responds that it manufactured a 

21 nonfiltered Lucky Strikes cigarettes in 1947 to 

22 1972. 

23 Amencan will attempt to locate tar and 

24 nicotine figures for the unfiltcred Lucky Strikes 

25 cigarettes from 1947 through 1972 and will provide 
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1 these figures to plaintiff if available. 1 

2 Now, we did not pursue this. We had 

3 some preliminary discussions. 1 think there may 

4 have been some correspondence where I indicated 

5 that perhaps I wasn't happy with this response, 

6 but we did not — we decided that, all right, 

7 well, we have pled a Lucky Strike case. Not only 

8 that, but we had informed them in correspondence 

9 that it was a Lucky Strike case. So we relied on 

10 this. And we did not pursue discovery on their 

11 other brands 

12 Now, later the issue of the Tareyton 

13 cigarettes came up And the defense filed a 
M motion to exclude claims based on Tareyton 

15 cigarettes This is the motion that was not heard 

16 or argued because we worked it out by 

17 stipulation But essentially in this motion they 

18 sought to prevent us from putting on evidence of 

19 anything other than Lucky Strike cigarettes. 

20 And they indicated — and 1 won't read 

21 the whole motion, but basically from the very 

22 beginning of this lawsuit, plaintiffs have 

23 consistently asserted that the only brand of 

24 cigarettes smoked by Mr Carter that they say was 

25 defective and unreasonably dangerous was Lucky 
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1 Strike And they go on to say in their complaint, 

2 Lucky Strike is alleged — and then they refer to 

3 my correspondence which is attached to the motion, 

4 all for the proposition that this is a Lucky 

5 Strike case and that evidence of any other brands, 

6 specifically Tareyton, should be excluded 

7 Now, having taken this position that 

8 evidence of other brands is inadmissible and 

9 refusing to provide us discovery on other brands, 

10 it is our position that the defense is equitably 1 

11 estopped from now taking the position that, yes, i 

12 we want to put in evidence other brands. Wchave, i 

13 wc have relied on their position. We entered into l 

H the stipulation based upon their position. Wc 

15 agreed not to pursue claims based on Tareyton, l 

16 based on the view that they had taken the position 1 

17 that only Lucky Strikes were in issue. I 

18 And so now we’re in the position where 1 

19 we have relied on their position, apparently now 1 

20 to our detriment We have no discovery concerning ; 

21 the cigarette brands that they now wish to prove ; 

22 up with evidence of different types. And I might : 

23 add that the sort of things that they want to talk ; 

24 about are exactly the things that we asked them ; 

25 about Which is size of the filter, length of the ; 
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filter, nicotine and tar, filter ventilation. 

And, in a nutshell, our position is that 
at this time, regardless of whether such evidence 
may be relevant — and I think yesterday the 
argument was tins evidence is relevant 
Regardless of whether it may be relevant, they are 
estopped from now proving up or putting on 
evidence of other brands. 

THE COURT Mr. Maxwell, is Dr. Feingold 

here? 

MR. MAXWELL: Dr Feingold, Your Honor, 
will be testifying this morning. What we'd like 
to do — and I've informed counsel of this 
earlier We'd like to play the Heimann videotape. 

THE COURT. All right And is that 
prepared to be played? 

MR. MAXWELL Yes, Your Honor It's 
ready to go And if we could do it, we would like 
to read then Mr Sprinkle's deposition, our 
portion. Now, our portion of the deposition docs 
not include the contested language that we were 
debating last night. 

THE COURT Okay 

MR. MAXWELL 1 don’t know if 
Mr Prichard wants to read that part 
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simultaneously or not. I would like to just do my 
part and then perhaps if Your Honor would like to 
further consider the disputed part we can talk 
about that some more 

THE COURT Are you desirous of reading 
the portions you designated of Mr Sprinkle's 
deposition simultaneously 9 

MR. f Richard Your Honor, 1 tlunk only 
those portions that might relate to issues touched 
on in direct examination. 

THE COURT Okay. Let me say this - 
MR. PRICHARD And so - 
THE COURT I‘m - I’ve heard your 
argument I will hear your argument We’re going 
to start court When we take a break after the 
Heimann video. I’ll consider your argument in 
response; all right? 

MR PRICHARD- Okay. Thank you. Your 
Honor. 

(Hearing adjourned) 

THE COURT. Good morning. 

MR maxwell Good morning. Your Honor. 

MR PRICHARD- Good morning, Your Honor. 

THE COURT Ready to proceed, 

Mr. Maxwell? 
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1 MR maxwell Ready to proceed. Your 

2 Honor. 

3 MR PRJCHARD: Yes, Your Honor. 

4 THE COURT All right Mr. Ford, bring 

5 the jury in, please 

6 (Jury present) 

7 THE COURT Please be seated. Good 

8 morning, ladies and gentlemen Let me see counsel 

9 at side bar for just a moment 

to (Side bar. Court and counsel) 

11 THE COURT Mr Maxwell, call your first 

12 witness, please. 

13 MR MAXWELL Yes, Your Honor At this 

14 time the plaintiffs would offer into evidence the 

15 videotaped deposition of Mr Robert K_ Heimann, 

16 the former, excuse me, the former chief executive 

17 officer of American Tobacco Company The 

18 deposition was taken December 19, 1986 

19 THE COURT Members of the jury, the 

20 sworn testimony of Robert K Heimann given before 

21 trial will now be offered to you through the 

22 videotape You are to consider it and weigh this 

23 testimony as though the witness had testified here 

24 in person. 

25 Mr Maxwell 
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1 MR. MAXWELL Thank you. Your Honor 

2 (Videotape started) 

3 UNIDENTIFIED SPEAKER. Mr Heimann, will 

4 you raise your right hand, please Do you swear 

5 tlie testimony you will give will be the truth, the 

6 whole truth and nothing but the truth' 5 

7 THE WITNESS I do 

8 Q Mr Heimann, would you state your full 

9 name 

10 A Robert K, Heimann 

j l Q What age man are you, sir 7 

12 A Sixty-eight. 

13 Q And where do you reside? 

14 a In [DELETED] 

1 5 Q And what is your occupation, sir? 

16 A I'm retired 

17 Q You arc aware, of course, that your 

18 deposition is being taken today for purposes of 

19 being used in court proceedings that are now 

20 pending in Holmes County Mississippi, do you not? 

21 A Yes, I'm aware of that 

22 Q And you have given a deposition before; 

23 have you not? 

24 A Yes, sir. 

25 q And, in fact, have testified in court 
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for American Tobacco in the past? 
a Yes, I have. 

Q All right, sir. You understand then 
that your deposition and your testimony today is 
just as though you were in court testifying before 
the judge and jury? 

A I do understand that 
q You liave been designated as a witness by 
American Tobacco Company in response to a request 
that they produce a witness that's familiar with 
various aspects of the company And I want to go 
over the information wluch you possess very 
briefly this morning 

But first I'd like to ask you about 
your educational background What year did you 
graduate from college 7 
A 1948 

Q And what college did you go to, sir? 

A Princeton 

Q And did you pursue your formal education 
beyond your initial college degree 7 

A Yes, 1 have an MA and a Ph D. from NYU 
O All right First of all, your 
master's. What area was your master's degree 
obtained in 7 
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A It was an analysis of movie scripts. 

Q What type of an analysis 7 
A Well, you'd call it I suppose, 
sociology That was the department 1 was working 
in 

Q And what — did you write a thesis to 
obtain your master's 7 
a Yes. 

Q What was tlie name of your thesis 7 
A 1 can't remember the name of it 
Q Okay. It has been suggested to me, and 
I'll ask you, that it was entitled Themes 
Recurring in American Movies 
A It sounds about right 
Q And what was — what was the gist of 
your study? 

A The gist was an analysis of the way the 
crowd, the abstract crowd, the American populous 
was handled repetitively in various films. 

Q Okay. Now, you said you also obtained 
your Ph.D. That's a doctor of philosophy degree? 

A Yes, sir. 

Q And what area was that degree obtained? 

A Well, that was also in the field of 
sociology. 
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Q And in what year? 

774 

1 

2 

A '52. 


2 

3 

Q All right, sir. Did you write a 


3 

4 

doctoral thesis in order to obtain that degree? 


4 

5 

A I did. 


5 

6 

Q And what was the subject of that thesis 7 


6 

7 

A This was a multivariate statistical 


7 

8 

analysis to test one of the postulates of Karl 


8 

9 

Marx with respect to the formation of antagonistic 


9 

10 

capitalists and labor groups. 


10 

11 

Q You're referring to Karl Marx, the 


11 

12 

communist? 


12 

13 

A Yes, I am. 


13 

14 

Q And in what context did you study his 


14 

15 

work? 


15 

16 

A Well, 1 just said what context His 


16 

17 

postulate was that capitalists and labor groups 


17 

18 

were gradually strengthening in a kind of a 


18 

19 

dialectic tension which would create two more and 


19 

20 

more hostile classes And that was tested by an 


20 

21 

analysis over a 30-year penod of membership in 


21 

22 

trade associations on the one hand and labor union 


22 

23 

membership on the other hand 


23 

24 

Q You stated you used a statistical 


24 

25 

analysis 


25 
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1 A Yes 

2 Q What arc you referring to 7 

3 A Well, we correlated over this 30-year 

4 period tiicsc membership figures which I had 

5 gathered, with a prune factor and a measure of the 

6 strength of the economy year to year I can't 

7 recall what that measure was 

8 Q Which was a statistical analysis — 

9 A Yes 

10 Q — you performed? 

11 A Yes. 

12 Q And was it based upon this statistical 

13 analysis that you were able to do your 

14 dissertation and obtain your doctorate degree 7 

15 A Yes. 

16 Q Okay. Did your college education in any 

17 way study or examine the relationship between 

18 smoking and health? 

19 A No. 

20 Q Did your master's degree In any way 

21 study or examine the relationship between smoking 

22 and health? 

23 A No. 

1 24 Q Did your doctorate degree in any way 

25 examine the relationship between smoking and 


health? 

A No. 

Q Would it be fair to say that during your 
formal education you did cot study in any manne r 
the relationship between smoking and health? 

A Yes. 

Q Whatever information you had on smoking 
and iicalth when you got your degrees would be the 
same as any man on the street, in all probability? 

A That’s a fair statement 
Q Okay. What year were you first employed 
by American Tobacco Company 7 
a 1954 

Q And how old a man were you at that tune? 
a Let's see Born in 1918 Thirty-six. 

Q All right, sir 
A Thirty-six. 

Q And what was your first assigned 
position with American Tobacco 7 

A Execuuve assistant m the president's 
office 

Q Mr Hcimann, when you were first 
employed in 1954, would you very briefly describe 
what your position was with tlx; company 7 
a As executive assistant, I was given 
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assignments in the areas of stockholder relations, 
public relations, financial public rclauons 
Q All right, sir For approximately how 
many years were you in that position 7 
A Oh, half a dozen years, plus or minus 
Q ATI right. That takes us up to about 
1960 then or somewhere in that time 
a Somewhere in there 

Q What was your next position you had held 
with American Tobacco? 

A 1 was then promoted to assistant to the 
president 

Q Did your duties change in any way? 
a Well, they — they did. I think I 
received more meaningful assignments, gradually, 
over a period of years in the same areas. 

Q All nght. What was your next 
assignment with American Tobacco? 

A Next change was '63 or *64 and I was 
then made vice president marketing. 

Q What do you describe now when you refer 
to vice president of marketing? 

A Well, in charge of the sales function, 
the advertising function, the market research 
function and partially in charge of new product I 
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1 

development 


l period of time? 

2 

Q In terms of the advertising of your 


2 A In New York City. 

3 

company's products, is that all of the brands that 


3 Q Okay. And what age man were you then 

4 

your company made? 


4 when you assumed the presidency of American 

5 

A Yes. 


5 Tobacco? 

6 

Q What was your next position? 


6 A Well, let's see. 1973, less 18. That 

7 

A Next, about 1966, executive vice 


7 would make it 55; would it not? 

8 

president, which covers all of the operations of 


8 Q All nght, sir. 

9 

the company with the exception of manufacture and 


9 A Uh-huh (affirmative) 

10 

leaf 


10 Q Could you give us, please, a very brief 

11 

(Inaudible speaker on videotape) 


11 history of The Amencan Tobacco Company 

12 

And leaf, 1-e-a-f 


12 A Well, briefly, the origin of the company 

13 

Q Did that include marketing and public 


13 goes back to Washington Duke, a Durham man who 

14 

relations? 


14 grew and granulated tobacco in Durham And his 

15 

A Yes 


15 son James Buchanan Duke moved the business to New 

16 

Q And what was your next position then 


16 York in the 1880s. And in the year 1890,1 

17 

with the company 9 


17 believe, it was named The Amencan Tobacco 

18 

A Next was president, chief operating 


18 Company. And through a number of corporate 

19 

officer, and I can't think of the year. 


19 changes and reorganizations and so on has 

20 

Q All nght Would that have been 


20 continued nght on up from that point 

21 

approximately '73 9 


21 Q Let's go back to 1954 You were aware. 

22 

A '73 I was made chief executive officer 


22 of course, that between 1950 and 1954 there were 

23 

at the death of the prior CEO, but 1 think 1 was 


23 articles appearing in magazines and newspapers and 

24 

made president, chief operating officer, which is 


24 in Reader’s Digest suggesting a link between 

25 

a number two position, in between somewhere 


25 smoking and lung cancer, were you not 9 
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1 Q All nght, sir When you were made 1 A Yes 

2 president and chief executive officer, was the 2 Q 1 want tc 

3 company name at that point American Tobacco 3 about the posit 

4 Company? 4 At the tune yoi 

5 A No By that time we had taken the name 5 Tobacco Comj 

6 American Brands and The American Tobacco Company 6 position that si 

7 was a division within American Brands 7 the effect that i 

8 Q Okay. Will you give me a very brief 8 your health 9 

9 history, please, of The A men can Tobacco Company 9 A Yes 

10 UNIDENTIFIED SPEAKER. Would you clanfy 10 Q Had the> 

11 for the record, Mr Heimann, when you were chief 11 A Yes. 

12 operating officer and when you were president and 12 q And is tl 

13 CEO 13 maintained thr 

14 THE witness Well, when 1 was 14 American Tob 

J5 president — I do remember being made chief 15 A Yes. 

16 executive officer m 1973 on the death of my 16 Q And as f 

17 predecessor, Mr. Walker I said that prior to 17 then position t 

18 that tune I think my title was changed from 18 A 1 can't to 

19 executive VP to president, but not chief executive 19 position is tod 

20 officer. Does that clear it up? 20 touch since 19 

21 UNIDENTIFIED SPEAKER; Okay. Youhad 21 Q All right 

22 two positions rather than — it was not a combined 22 from 1954 unt 

23 position when you were president? 23 position that ci 

24 THE WITNESS- No. That is correct 24 health? 

25 Q Where were your offices throughout this 25 A That is s 
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A Yes 

Q I want to talk to you just a minute 
about the position of American Tobacco Company 
At the tune you first went to work for American 
Tobacco Company, had they already taken the 
position that smoking, on smoking and health to 
the effect that cigarettes were not injurious to 
your health 9 

A Yes 

Q Had they taken tliat position 9 

A Yes. 

q And is that a position that they 
main tamed throughout your employment with 
American Tobacco? 

A Yes. 

Q And as far as you know, is that still 
their position today? 

A 1 can’t testify as to what their 
position is today. As I say. I've been out of 
touch since 1980. 

Q All right Would it be correct then 
from 1954 until 1980, it was American Tobacco’s 
position that cigarettes are not injurious to your 
health? I 

A That is so. j 
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1 Q At the time that position was formulated 

l deliberations. 




2 in 1954, based upon your information wbo 

2 Q Mr. Hamner was a chemist; is that 



3 formulated that position for American Tobacco? 

3 correct? 




4 A The formulator and spokesman was the 

4 A Yes. 




5 chief executive officer of the company, Mr. Paul 

5 Q He was not a medical doctor? 



6 Hahn. 

6 A No 




7 Q 1 understand he was a lawyer? 

7 Q In fact, in 1954 when you went to work 



8 A He had been, yes. 

8 for American, they had no medical doctors involved 



9 Q And do I understand further that he was 

9 in smoking and health, is that correct, that 



10 a lawyer prior to being employed by American 

10 worked for the company? 



11 Tobacco Company with the same firm in whose 

li a I think that is correct, yes 



12 offices we arc this morning? 

12 Q AU right, sir. Were part of your 


::5; 

13 A That is true 

13 duties in working for American to explain 



14 Q Was there any other person that you know 

14 Amen can's position on smoking and health at 



15 of involved with Mr. Hahn in formulating that 

15 different occasions and before different groups’ 7 



16 position' 7 

16 a Yes. 




17 A Yes 1 would answer your question in a 

17 Q Did you also sit in on meetings with 



18 broad way by saying that his position was based on 

18 Mr Hahn and Mr. Boden and Mr. Hamner concerning 



19 the study of tobacco by our Richmond research 

19 smoking and health issues? 



20 laboratory, a study which began very early m the 

20 A Yes. 




21 century. The lab was founded in 1911 and from 

21 Q Did you meet with personal relations 



22 1920 on engaged in an intensive study of the 

22 agencies, PR people, to discuss tliese issues' 7 



23 components of leaf tobacco and of tobacco smoke. 

23 a With our own public relations counsel, 



24 And it was a very extensive library of scientific 

24 is that what you're — 



25 information gathered by the laboratory over those 

25 Q Yes 



A 
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1 years on which Mr Hahn's position was initially 

l A Ivy Lee and T. J Ross was tn on some of 



2 based 

2 those discussions, yes 



3 Q Did a man named Alfred Boden also 

3 Q Okay Did you also meet with 



4 consult with Mr Hahn — 

4 advertising people and discuss smoking and Iiealtli 



5 a Yes 

5 issues' 7 




6 Q — about smoking and health issues' 7 

6 A No 




7 A Yes 

7 Q Just your personal relations people 9 



8 Q Did he have a college education 9 

8 A Public relations people, I think we’re 



9 A No 

9 talking about 




10 0 He was a high school graduate? 

10 O Public relations. Okay. 



11 A I can’t tell you exactly what education 

1 1 a Yes. 




12 he had 

12 Q Did you and Mr. Hahn or any other 



13 Q Okay. Would it be a correct statement 

13 personnel at American Tobacco ever sit down and 



14 that as far as you know, The American Tobacco 

U discuss what American Tobacco would do if the 



15 Company’s official position was formulated by 

15 allegations that were being published where 



16 Mr. Hahn and Mr. Boden and spoken by Mr. Hahn? 

16 smoking caused lung cancer were true? 



17 UNIDENTIFIED SPEAKER: Mr. Hermann, if I 

17 a No. 




18 may, you don’t have to guess as to that answer. 

18 Q Did you even ever discuss the subject? 



19 if you don’t know tow that was formulated. 

19 a No. 




20 A Well, I — I’m certain in my own mind. 

20 Q Did it ever occur to American Tobacco 



21 counsel, that Mr. Hahn did most of the 

21 that at some point the conclusion would be 


— 

22 formulating, but you mentioned some others and I 

22 established that smoking was hazardous to your 


# 

23 just hesitated because I didn’t want to leave out 

23 health? 




24 Mr. Hamncr, who was director of research for the 

24 A No 




25 company, who was a very important figure in those 

25 Q Did American Tobacco ever convene a 
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1 A I think I've already stated that while I 

2 remember the term study group, when I was last 

3 asked about this 1 said that I couldn't recall any 
a of the details to how they went about this study 

5 or what they said 

6 Q AH right, sir 

7 A And I think that still stands 

8 Q AH right, sir. Were you aware that 

9 that study group did conclude there was a causal 

10 relationship between excessive smoking and lung 

1 1 cancer? 

12 A I don't remember anything except the 

13 name of that group. 

14 Q All right. Did you ever meet 

15 Dr Leonard Burney? 

16 A No. 

17 Q Do you know that m 1957 he was tiie 

18 Surgeon General of the United States? 

19 A I remember his name, yes. 

20 Q Did you see a statement which was 

21 published by Dr. Burney on July 12th of 1957 that 

22 stated. I'm going to quote. The Public Health 

23 Service feels the weight of the evidence is 

24 increasingly pointed in one direction that 
is one of the causative factors 


8 to Cigarette Smokers " And I'll ask you, sir, is 

9 this an advertisement that was placed in the New 

10 York Times by your former boss, Mr Hahn, and 1 

11 believe the date was what? January 4,1954 Is 

12 that accurate 7 

13 UNIDENTIFIED SPEAKER, is the question 

14 did Mr Hahn place that ad in the paper 7 

15 Q I probably misstated it, if that's 

16 what 1 said. 

17 a Yes, you did. Yes, it was placed by the 

18 Tobacco Industry Research Committee which Mr. 

19 had helped to organize and almost gave birth to 

20 himself. 

21 Q Okay. 

22 A And it was carried in the New York 
123 Times, yes. 

24 Q All right, sir. And this document 

25 showed Mr. Hahn as the president of American 


25 excessive smoking 
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1 group of doctors and get their opinion about the 


l Tobacco and one of the originators of the Tobacco 


2 effects of smoking on health? 


2 Industry Research Committee? 


3 A We never convened a group of doctors. 


3 a Yes. 


4 no. 


4 q And 1 have underlined in red a statement 


5 Q Did you ever consult with the American 


5 there. Would you read that statement, please. 


6 Medical Association about these issues? 


6 sir, if the writing is not too small. 


7 A Indirectly through representatives of 


7 a "We believe the products we make are not 


8 the industry which had supported research by the 


8 injurious to health." 


9 AMA in this area 


9 Q Thank you. 


10 Q Okay. We’ll discuss those efforts in 


10 In 19 - I'm going to hand you what is 


11 just a moment, but my question at this point is. 


11 marked as Plaintiffs' Exhibit No. 2, which is a 


12 did you or anyone directly with American Tobacco 


12 document entitled "Smoking and Health Report of 


13 ever consult with the Amen can Medical Associatioi 

1 

13 tlic Advisory Committee of the Surgeon General, 


14 that you' re aware of 7 


14 public health document You're familiar with that 


15 A I did not. 1 can't answer for others in 


15 document, are you not, sir 7 


16 the company who may have consulted with 


16 A Yes 


17 representatives of the AMA 


17 Q Were you aware that in 1957 a scientific 



18 Q To your knowledge, did anyone at the 


18 study group was established by the National Cancer 



19 president level ever consult with any professional 


19 Institute, National Heart Institute, American 



20 medical association during the period of time that 


20 Cancer Society and the American Heart Association 



21 you were with The American Tobacco to determine 


21 to study the relationship of smoking and health 7 



22 and ask them to determine if there were health 


22 A Yes 



23 hazards associated with smoking 7 


23 Q Were you aware that tiiat study appraised 



24 a Not that I know of 


24 16 independent studies in five countries over a 



25 Q I want to refer you to what has been 


25 penod of some 18 years 7 
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1 in lung cancer, close quote. J A No, not 

2 A Well, I can't tell you that I rem e m ber 2 Q It was si 

3 that quote. I remember Mr. Burney and I think I 3 not? 

4 recall that his position changed over a period of 4 a Well, it 

5 tune. S body. 

6 Q Do you recall at one time, though, while 6 Q Who we 

7 you were with American Tobacco, he did issue a 7 A Well, I c 

8 statement that he - that it was his belief that 8 recollection J 

9 smoking was causally related to lung cancer? 9 Leon — 

10 A He may have. He may have 10 Q Can you 

11 Q To your knowledge, did American Tobacco 11 represented? 

12 convene any medical doctors to examine the 12 A These ar 

13 validity of Dr. Burney's statement at any time? 13 scientists, who 

14 A Well, at the beginning in late m 1953 14 any tobacco a 

15 with the establishment of the TIRC, which later 15 interest And 

16 became CTR, Council for Tobacco Research, the - 16 tobacco indust 

17 one of the major efforts in that whole procedure 17 that advertiscn 

18 was to put the question to the responsible 18 research in the 

1 9 scientific authorities and medical authorities who 19 Wherever, whe 

20 were equipped to make judgments on the validity of 20 Q All nght 

21 the claims against cigarettes, and also to 21 board to review 

22 institute sound objective research into the 22 grants to peopl 

23 question And to disseminate the findings of that 23 research 7 

24 research to the public 24 A Exactly 

25 Q Well, I want to ask you the quesuon, 25 Q All right 
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1 though Did American Tobacco ever convene a group l A Exactly 

2 of doctors to examine the validity of Dr. Burney’s 2 Q Now, yo 

3 statement? 3 correctly — am 

4 a Perhaps 1 did wander a little from your 4 also formed an 

5 question But I meant to say that questioning of 5 Institute some) 

6 validity of Dr. Burney's statement would then have 6 tobacco"manuf 

7 been a function of the TIRC, not American Tobacco 7 a That is t 

8 Q Yes. Were you aware on November 28 of 8 Q Now, wt 

9 1959 the Surgeon General Burney published an 9 branch or publ 

10 article in the Journal of the American Medical 10 A I think ti 

11 Association and stated, quote. Cigarette smoking 11 Q Can you 

12 particularly is associated with an increased 12 Institute and tf 

13 chanoc of developing lung cancer, close quote? 13 Committee we 

14 A Again, 1 can’t vouch for the citation 14 A They we 

15 I don't recall it specifically, no 15 cigarette comp 

16 Q All right Let’s talk just a minute now 16 groups, once a 

17 about the Tobacco Industry Research Committee. 17 representative 1 

18 You stated that that was something that the 18 in part on marl 

19 president of American Tobacco, Mr. Hahn, gave 19 Now, the 

20 birth to, I believe m your words, back in 1954. 20 Liggett Compa 

21 Did the Tobacco Industry Research Committee have a 21 in TIRC. I roca] 

22 research lab? 22 participate in t 

23 A No. 23 Institute. 

24 Q Did they have any research facilities 24 Q To make 

25 anyplace? 25 share of the bu 
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A No, not that I ever heard. 

Q It was simply an association; was it 
not? 

a Well, it was an independent scientific 
body. 

Q Who were the members of it, if you know 7 

A Well, 1 can give you a few names out of 
recollection Julius Comro, McKeen Kartell 
Leon — 

Q Can you identify the companies they 
represented? 

A These are scientists, renowned 
scientists, who had no connection whatsoever with 
any tobacco company or tobacco commercial 
interest And they served at the request of the 
tobacco industry, the members who were cited in 
that advertisement, to support sound objective 
research in the areas of smoking and health 
Wherever, where any research could be supported 

Q All nght They acted as an advisory 
board to review grant applications and approve 
grants to people out in different areas doing 
research 7 

A Exactly 

Q All right, sir 
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A Exactly 

Q Now, you also, if 1 understand 
correctly — and by your, 1 mean your company — 
also formed an association called lltc Tobacco 
Institute sometime in the '50s with the other 
tobacco'manufacturcrs, is that accurate 7 
a That is true 

Q Now, was this a, more of a lobbying 
branch or public relations arm of the industry 7 
A I think that's a fair statement 
Q Can you tell us how the Tobacco 
Institute and the Tobacco Industry Research 
Committee were financed 7 

A They were financed by the major 
cigarette companies. They drew up a budget, both 
groups, once a year, and this is approved by the 
representative of the member companies and based 
in part on market share. 

Now, there was one exception. The 
Liggett Company did not participate at the outset 
in TIRC. 1 recall the six major companies did 
participate in the outset in the Tobacco 
Institute. 

Q To make sure I understand you then, your 
share of the budget would be determined by what 
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1 share of the retail market your products made up; 1 Surgeon Genen 

2 ts that accurate? 2 medical associs 

3 A That's right That's accurate. 3 the Tobacco Ins 

a Q So if your company had-and I'm just 4 committee to th 

5 using a figure, if your company had five percent 5 and health; is tl 

6 of the cigarette market you would pay five 6 A I can't vo 

7 percent of the Tobacco Institute's budget? 7 Q During th 

8 A That's, that's the procedure, yes 8 A — not far 

9 Q And five percent of the Tobacco Industry 9 frame. That's t 

10 Research Committee's budget? ,n ° The rwsul 

11 A That's nght. 

12 Q Okay. Do 1 understand that American 

13 Tobacco withdrew from the Tobacco Institute in the 

14 mid-1960s? 

15 a Yes, that is correct. 

16 Q Do I understand that this was at a time 

17 when you were a vice president in charge of 

18 marketing? 

19 A That would be so, yes 

20 Q Do I further understand correctly that 

21 one of the reasons you withdrew is that you didn't 

22 think the Tobacco Institute was aggressive enough 

23 in putting forward the message of your company on 

24 smoking and health issues? 

25 A That's not precisely the reason. I 
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1 testified earlier on this subject that even when 1 General's rcpoi 

2 the Tobacco Institute was first formed, we were 2 is causally rela 

3 not comfortable with it because wc felt that the 3 quote, do you 1 

4 way the institute came into being and was set up 4 A Without' 

5 could lead us mto dangerous areas from the 5 that’s the subst 

6 antitrust point of view. And, as you know, the 6 Q As a rest 

7 industry had, had some antitrust difficulties in 7 American Tob: 

8 prior decades So wc were sensitive to that 8 cigarette smokt 

9 Q All nght Am 1 accurate, though, that ° A Nn 

10 one of the reasons you withdrew from the Tobacco 

11 Institute was because you didn't feel like they 

12 were addressing enough on smoking and health 

13 issues? i 

14 a Well, let me put it this way. If the 

15 Tobacco Institute had been a great success in 

16 that area, we might have overcome our other 

17 objections. 

18 Q Okay. So I can say that they weren't 

19 successful enough that you stayed with them? 

20 a That's a fair statement 

21 Q All nght, sir. In 1962, though, 

22 Amencan Tobacco was still a member of the Tobacco 

23 Institute; correct? 

24 a '62,1 believe so, yes. 

25 Q And it was in July of 1962 that the 
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Surgeon Genera] Luther Teny met with several 
irydical associations and representatives from the 
the Tobacco Institute to select an advisory 
committee to the Surgeon General to study smoking 
and health; is that correct? 

A I can't vouch for the date, but it's - 

Q During that time frame? 

A — not far from that In that time 
frame. That's true, yes. 

Q The result of that advisory committee's 
work became the Surgeon General's Report on 
Smoking and Health in 1964, is that correct? 

a I believe so 

Q And that's the document you have before 
you that's marked Plaintiffs' Exhibit 2? 

A Yes 

Q You were aware that the committee that 
was chose to be the advisory committee to the 
Surgeon General was selected by a group of medical 
associations and the tobacco industry submitting 
names for consideration, is that accurate? 

A I can't tell you exactly what the 
procedure was My memory on that is very vague 

Q You do know that two years later, in 
1964, when that report came out, the Surgeon 
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General’s report stated, quote. Cigarette smoking 
is causally related to lung cancer in men, close 
quote, do you know that? 

A Without vouching for the exact words, 
that's the substance of what he concluded. 

Q As a result of that statement, did 
American Tobacco voluntarily issue any warnings to 
cigarette smokers? 

a No 

0 As a result of that study, you mentioned 
earlier that indirectly American Tobacco had 
consulted with the AMA cancer research that would 
have been done after the Surgeon General's report 
came out, is that correct? 

A The AMA was to perform research as a 
grantee in this area. And we supported that 
effort 

Q All ri gh t I'm going to show you a book 
which is marked Plaintiffs' Exhibit No. 3. Have 
you ever had occasion to look at the Amencan 
Medical Association’s report which was issued at 
the end of that 12-year study? 

A I'm sure I’ve seen this at one point or 
another. 

Q AH right, sir. That is a study that 
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1 was published, according to the document, on May 

2 27th of 1977, And according to that document, it 

3 examined the work of some 844 researchers in 85 

4 United States and 13 foreign laboratories. Were 

5 you aware that that document was that extensive in 

6 its review of the literature? 

7 A Well, as T say, I'm certain that it 


7/25/96 


Page 800 


8 passed through my hands at one point 


9 Q Okay. Are you aware of the fact that 

10 this was, this study was sponsored by the six 

11 major cigarette manufacturers? 

12 a Very much so 

13 Q And I believe at a cost of over ten 


14 million dollars, is that correct 9 


15 A I think that's a conservative estimate 

16 Q Did — were you also made aware when the 

17 study was concluded that the AMA reported that 

18 their research did not alter in any way the 

19 findings of the Surgeon General that were issued 

20 in *64 9 

21 A 1 don’t recall that 

22 Q To your knowledge, did you report to 

23 your board of directors that the American Medical 

24 Association had concluded this report 9 


in 1977, at a time when you were president, is 
that accurate, of American Tobacco? 

A '77, yes, yes. 

Q Did you report to your stockholders that 
the American Medical Association had done a 
12-year study that verified the Surgeon General's 
report of '64 9 

A I don't believe we did. 

Q Let me show you a document which is 
marked as Plaintiffs' Exhibit 4. Can you identify 
that, sir, as the Surgeon General's report of 

1979? 

A Well, I don't see the date on here. 

Q I believe your finger might be just on 
it It’s very faint, sir It says, don't release 
until some date m '79 Very difficult to make it 
out I apologize for that 

A I see that, yes Yes. 

Q You’ve had occasion to review that 
document 9 

a I’m sure I did. 

Q Were you aware that that report also 
some 15 years after the '64 report concluded that 
cigarette smoking was causally related to lung 


25 UNIDENTIFIED SPEAKER. I believe lie said 


25 cancer in both men and women 9 
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1 he didn’t remember, so he would not be able to say 


1 A In general, I think so 



2 whether he would report something he does not 


2 Q After the '79 report was issued, did you 



3 remember 


3 report tho9c findings to your board of directors 9 



4 Q To your knowledge, did you ever discuss 


4 A Well, I think 1 answered that earlier by 



5 the American Medical Association's report with 


5 saying that while the subject of smoking and 



6 your board of directors? 


6 health could easily have been discussed at any 



7 a 1 can’t remember whether it was 


7 given board meeUng. I can’t put my finger on this 



8 mentioned at the board meeting 


8 and say, yes, this is something that we talked to 



9 Q To your knowledge, did you ever tell 


9 the board about 



10 your board of directors that the American Medical 


10 Q Do you know if you reported those 



11 Association study had not altered the Surgeon 


11 findings to your stockholders? 



12 General's conclusion of'64 at any time 9 


12 A I think that J would remember and I’m, 



13 A I can't recall whether that statement 


13 I’m quite certain that we did not. 



14 was made at a board meeting 


14 Q Okay Did American, as a result of the 



15 Q Okay. You don't recall any specific 


15 1979 report, change its staled public position on 



16 meeting with your board of directors, board of 


16 smoking and health? 



17 directors, where the issue of smoking and health 


17 A We saw no reason to change 



18 was discussed; do you? 


18 Q Do you know — 



(9 A I can't cite any such incident, no I'm 


19 A I might add, just so we can get to the 



20 sure it was mentioned in one context or another. 


20 basis of all this, that a lot of this material is 



21 I'm sure the board was informed of our support of 


21 rehash of earlier studies that were repeated. 



22 AMA It would have been. But I can't dredge up 


22 analyzed and elaborated on and contained no real. 



23 specific incidents, instances of what took place 


23 really new information superseding or changing ir 

i 



24 at board meetings. 


24 any way the original studies by the American 




25 Q All right Now, this report was issued 


25 Cancer Society and Hammond and Horn, on which mos 
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1 of this was based 

2 Q Okay. I’m going to object to your 

3 answer as being nomesponsive, Mr. Heimann, and 

4 I'm going to ask you the question, sir. As a 

5 result of the 1979 study, did American Tobacco 

6 change its position on smoking and health? 

7 A NO. 

8 Q All right. Do you know what a 

9 carcinogen is? 

10 A I'm not so sure anyone does exactly, but 

11 I know m what context the word is used. Usually 

12 used in connection with laboratory animal studies 

13 to denote a substance which is supposed to cause 

14 cancer 

15 Q All right. Let me go back just a moment 

16 to a statement you made earlier about the 

17 formation of tlie Tobacco Industry Research 

18 Committee in 1954 That subsequently became the 

19 Council for Tobacco Research, is that correct7 

20 A That is correct 

21 Q And it still had no research facilities, 

22 did it? 

23 A It did not. 

24 Q Didn't have any laboratory or any 

25 facility — 


2 Q — to study itself smoking and liealth 9 

3 A No 

4 Q All right. It was simply a, an office 

5 that had an advisory group of scientists and 

6 doctors who approved grants, when grant 

7 applications were made, and disbursed money for 

8 use in financing those studies 9 

9 A That is correct 

10 Q All right I want to show you what’s 

11 marked as Plaintiffs’ Exhibit No. 5. It’s an 

12 article entitled. Addictive Aspects in Heavy 

13 Cigarette Smoking, close quote. Have you ever had 

14 occasion to see that article, to your knowledge? 

15 Perhaps that’s an unfair question 

16 because I’m certain that it's difficult to 

17 remember every article, but docs that article 

18 stand out, I guess I should ask, as one that you 

19 may have seen in the past? 

20 A Well, it doesn’t 

21 Q Was that article and that research 

22 sponsored m part by the Council for Tobacco 

23 Research? 

24 A According to the marking in red here, it 

25 says this work was supported in part by grants 
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from the American Cancer Society and the Tobacco 
Industry Research Committee. 

Q The Tobacco Industry Research Committee 
is the same committee which Mr. Hahn initially 
gave birth to; is that correct? 

A Uh-huh (affirmative). That's the same 
one, yes. 

Q Would you turn to the last page where 
the conclusions are stated on that report. And 1 
had marked in red. Would you read, please, the 
conclusion that is marked in red. 

A The conclusion states: Heavy cigarette 
smokers thus appear to be true addicts, showing 
not only social habituation but mild physiologic 
withdrawal affects 

Q Were you aware that in 1962 research 
that was funded in prut by the Tobacco Industry 
Research Committee had concluded that cigarettes 
were addictive? 

A I was aware that the claim had been made 
in various quarters 

Q Were you aware that it had been made as 
a result of studies that had been funded in part 
by the Tobacco Industry Research Committee 9 

A 1 can’t say 1 was aware of that nuance 
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at that time. 

Q To your knowledge, has American Tobacco 
Company ever done a study on the addictive nature 
of nicotine? 

A On the addictive nature of nicotine 1 
don't believe so 

Q All nght. To your knowledge, did 
American Tobacco Company issue any warnings to 
smokers in 1962 that there was some research 
showing that cigarette smoking was addictive? 

A No. 

Q I want to show you a report of the 
Council for Tobacco Research USA, Inc And I 
apologize. 1 simply — the only one I have is a 
1984 report But you mentioned earlier that the 
research that was sponsored by the Council for 
Tobacco Research was reported annually in a report 
of that association; is that true? 

A That is correct 

Q Now I'll hand you this, sir, and I 
believe it's marked Plaintiffs' Exhibit No. 6. 

Does that appear to be an accurate copy of the 
report that you were alluding to, mainly the 
report which reports in abstract forms the reports 
of the studies that have been funded by the 
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1 

tobacco industry? 

2 

A This is the type of report that was made 

3 

annually, if that's your question, yes. 

4 

Q If you would turn to page five of that 

5 

document Will you read the last two paragraphs 

6 

on that page, please 

7 

A This report contains abstracts of 174 

8 

papers that have appeared in the scientific media 

9 

with acknowledgment of council’s support. The 

10 

figure brings to at least 2,525 the number of 

11 

scientific papers acknowledging such support 

12 

published since the council began supporting 

13 

research into smoking and health by independent 

14 

scientists As of the end of 1984, the council's 

15 

program had provided more than S91,500,000 to 526 

16 

investigators for 897 original projects in 285 

17 

medical schools, hospitals and research 

18 

institutions 

19 

Q Okay. Thank you Does that describe 

20 

the breadth of the research you alluded to earlier 

21 

that was being conducted by the council for 

22 

tobacco research and funded by the cigarette 

23 

manufacturers 9 

24 

A Yes 

25 

Q According to the statement you read, it 
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1 

sounds like there are 174 papers on smoking and 


2 

health in this issue alone, is that correct 9 


3 

A Well, I’m not sure that was the meaning 


4 

of what it said Let me just check again. 


5 

Abstracts of 174 papers That is brief 


6 

condensations 


7 

Q Do you know, sir, the approximate 


8 

percentage of research done by the Council for 


9 

Tobacco Research USA, Inc , that is actually 


10 

concerning the smoking and health issues? 


11 

UNIDENTIFIED SPEAKER. On what date 9 


12 

Q On any date 


13 

A This is all brand-new to me. 1,1 


14 

didn't read the report with 174 abstracts to begin 


15 

with. Never had an opportunity to check the 


16 

question you raise as to whether articles A, B and 


17 

C had anything to do with smoking and health, so 


18 

I've never asked the question It's never 


19 

occurred to me. 


20 

Q Let's turn then to the Council for 


21 

Tobacco Research report back when you were 


22 

president And I'll tell you, sir, that in 1978, 


23 

the evidence will show that in a study entitled 


24 

quote. Bacterial Clearance from the Lower 


25 

Respiratory Tract of the Mouse; Effects of Acute 
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Cigarette Smoke Exposure. The article, Ms Court 
Reporter, is, quote. Bacterial Clearance from the 
Lower Respiratory Tract of the Mouse, Effects of 
Acute Cigarette Smoke Exposure, close quote 
The statement is made. I'm quoting. 

Exposure to cigarette smoke was accompanied by an 
impairment of lung clearance in a graded increase 
m bactcnal retention related to the length of 
tune the animals were exposed to smoke, close 
quote. Were you aware that animal studies had 
indicated that conclusion back while you were the 
chief executive officer or president of American 
Tobacco? 

A I was aware of many claims based on 
animal experimentation to that effect and to 
similar effects 1 was also aware of the fact 
that this type of experimentation had grown to be 
something of a cottage industry beginning in the 
'20s And that many, many scientists have done 
many, many studies, and none of them have proved 
that whole smoke is injurious, even to laboratory 
animals, apart from the question as to how 
relevant that is to human disease 

Q And were you aware that in 1978 the 
Council for Tobacco Research USA had sponsored a 
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study winch concluded from mice studies that 
exposure to cigarette smoke was accompanied by an 
impairment of lung clearance 9 

UNIDENTIFIED SPEAKER. Mr. Heimann, if 
you can recall that specific article you may 
answer the question But if you cannot, then you 
don’t have to guess 

A Well, I can't remember the specific 
article 

Q Okay Do I understand from your 
previous testimony that you do not accept animal 
studies as being valid in terms of determining if 
smoking is hazardous to the health of humans? 

A I've stated that before, yes. 

Q While you were president and chief 
executive officer of American Tobacco, did you 
ever address what action your company would take 
if a study funded by the tobacco industry found a 
relationship between smoking and lung cancer? 

A No. 

Q Does advertising play a role in a 
person's selection of a cigarette? 

A We hope so when we advertise. It's 
difficult to confirm this, but we do make the 
effort and I t hink it's fair to assume that the 
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1 expenditure of large funds for advertising does 

2 give status to a brand and, therefore, influences 

3 some people to select that brand. 

4 Q Is one of the objections of advertising 

5 for cigarettes simply to put your advertising best 

6 foot forward and hope it will serve all purposes? 

7 It will — 

8 A Yes. 

9 Q — attract new smokers and keep your 

10 loyal ones? 

11 A Exactly 

12 Q Okay Do I understand that one of your 

13 purposes in advertising is to maintain brand 

14 loyalty; is that correct? 

15 A Yes It is correct 

16 Q Is brand loyalty what you refer to when 

17 you're describing your company's efforts to keep 

18 people who smoke one brand smoking that same 

19 brand 9 

20 A Yes You could, you could use the words 

21 repeat business as a synonym for brand loyalty in 

22 this context 

23 Q Is it to reinforce that person's desire 

24 to smoke* 7 

25 A No, no, no 


Page 

1 UNIDENTIFIED SPEAKER Let me object to 

2 the form of tlie question 

3 A That's a different question. 

4 Q Docs it reinforce that person's desire 

5 to smoke that product? 

6 a Yes 

7 Q There are over 60 brands of cigarettes, 

8 as I understand, on the market? 

9 A Could very well be 

10 Q To determine the effectiveness of an 

11 advertisement on a consumer, the ad has to be 

12 considered in light of competing ads, is that 

13 correct? You don't advertise in a vacuum m this 

14 society; do you? 

15 A No But why I hesitate is that you try 

16 to make your ad unique and different from the 

17 other fellow's ad. 

18 Q Exactly. 

19 A Which doesn't exactly comport with what 

20 you just stated that you have to do what you do in 

21 the light of what the other parson docs. You try 

22 to make yourself different from the other person, 

23 not imitate. 

24 Q Let's go at it this way. The reason you 

25 advertise is because other people advertise. You 
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have to advertise to sell your product; don't you? 

A I think that's true, yes. 

Q Okay. And in order to determine if your 
advertisement is going to lure consumers to buy 
your product, you have to consider it in light of 
other advertisements advertising the same type of 
products; do you not? 

A Well, yes. All right. I'll agree to 
that Certainly. 

Q Okay The point simply being that no 
one advertisement in our society, whether it be 
concerning cars or cigarettes, can be considered 
m a vacuum unto itself It has to be considered 
with the advertising of the industry; is that 
correct? 

A That’s correct 

Q All nght, sir. Is it also correct that 
there is a referred effect to advertising? And I 
understand you have had some advertising courses 
And if I understand what referred effect means, 

Mr. Heunann smokes Pall Malls I like 
Mr Heunann, therefore I like someone that smokes 
Pall Mails Is that a referred effect? 

A Well, I hope that would be the effect, 
if I was smoking Pall Malls And 1 do smoke Pall 
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Malls Word of mouth you can say is in the same 
ballpark That is apart from advertising I think 
what you're saying to me, is that the type of 
people that use a specific product are sometimes 
in themselves advertisements for that product 

Q All nght Let me ask it another way 
Docs advertising determine consumer expectations? 

A Well, m some cases it docs In some 
cases it doesn’t And consumer expectations are 
influenced by things other than advertising, so 
you've got a mix here. 

Q Must people feel comfortable and happy 
with an ad in order to be effective advertising? 

a Let me answer that by saying it would 
make no sense whatsoever in spending money on an 
ad that would make people uncomfortable. 

Q The number one rule of advertising is it 
has to make people feel good about the product; 
correct? 

A Well, that's a different question than 
the one you just asked. But I'd certainly say 
that my answer to that question, too, would be 
yes. Sure. 

Q Okay. One source of expectations | 

concerning a product which a consumer has are the 
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t 

l 

advertisements of that product; is that accurate? 



1 

2 

A I would agree with that' 



2 

3 

Q Okay. Would you expect a consumer to 



3 

4 

rely upon your advertisements? 



4 

5 

A Yes Our advertising is truthful and we 



5 

6 

anticipate that they would rely on it, if they 



6 

7 

chose. 




7 

8 

Q That's sort of your promise as to what 



8 

9 

the consumer can expect from your product; ist 



9 

10 

it? 




10 

11 

A Yes, it IS 




11 

12 

Q Now, in addition to advertising, while 



12 

13 

you were with American, did you also promote 



13 

14 

cigarettes in other ways than advertising 9 



14 

15 

A Yes. Oh, yes 




15 

16 

Q 1 believe in your tenure with American 



16 

17 

Tobacco every employee got a free package of 



17 

18 

cigarettes each day, is that correct 9 



18 

19 

A Oh, that goes way back Yeah. During 



19 

20 

my tenure and everybody else's tenure 



20 

21 

Q Okay Did you also have any 



21 

22 

arrangements with any people in the movie industry 

22 

23 

about the use of your products in movies 9 



23 

24 

A There might have been a little 



24 

25 

promotional activity along that line, but not 



25 
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5 

1 

much 


1 

2 

Q Okay You would simply provide your 

2 

3 

cigarettes free of charge, if a movie was being 

3 

4 

filmed that would use your product 9 

4 

5 

A 1 think we did on some occasions, yes 

5 

6 

But it was minor, minor activity 

6 

7 

Q During the course of a movie no one can 

7 

8 

smoke that much, can tliey 9 

8 

9 

A No 


9 

10 

Q Did you have arrangements with airlines 

10 

11 

whereby you would give free samples? 

11 

12 

A We did that, yes And 1 can remember 

12 

13 

the airline. It was American Airlines 

13 

14 

Q Okay. Now, throughout your tenure with 

14 

15 

American it was not only American's position but 

15 

16 

your position that cigarettes were not injurious 

16 

17 

to health; is that accurate? 

17 

18 

A Through my tenure? 

18 

19 

Q Yes. 


19 

20 

A Yes, that is so. 

20 

21 

Q That's something that American Tobacco 

21 

22 

wanted the public to believe; is that correct? 

22 

23 

A Yes. 


23 

24 

Q It's a statement American Tobacco quite 

24 

25 

frequently relies on? 

25 
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A We issued that statement, yes. And 
certainly we wanted them to believe it 
Q As far as you're concerned a person is 
justified in relying on that statement? 

A Yes. 

Q Okay. No reason you know of why the 
public shouldn't accept your company's position, 
is tliere? 

a Well, in the area of scientific 
integrity I know of no reason why they should not 
accept our — 
q Position 9 

A Our position I know that as a 
practical matter with a great deal of material 
being issued by scientists of one land, of one 
persuasion or another, it’s ratlier difficult to 
get them to even know our position 

Q When the public smokes your company's 
cigarettes, tliey are doing exactly what you want 
them to do, though, correct 9 

a That’s what we'd like them to do, is 
smoke our brands. 

Q You want them to buy your cigarettes, 
you want them to smoke every cigarette in the pack 
and you want them to buy another pack; don't you 9 
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A Yes 

Q As far as you’re concerned, a person can 
noke one pack, two packs, however many pac 
wants to a day, is that accurate 9 

A Well, it's nothing that we prescribe or 
ggest^jr wish for. 

Q But that's your opinion, isn't it 9 
A Well, what people want to do is their 


Q As far as you're concerned, though, and 


A We never got into that subject of what, 
iw much anybody should smoke. 

Q Do you blame a person for smobng two 
inks a day? 

A No. 

Q You wouldn't fault him for smoking one 
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1 A I don't think so. 

2 Q Do you put flavorings in each brand of 

3 cigarettes to get a smoker attracted to that 

4 brand? 

5 A Yes, I would say. I can't t hink of any 

6 of our products which were not flavored. There 

7 may have been some minor brand left over from 

8 early years, but with respect to most of our 

9 products each one has its own flavoring recipe. 

10 Q That's common to the industry; isn't it? 

11 A That's common. 

! 2 Q And has your company ever advertised 

13 that these cigarettes have flavorings that are 

14 added to them, to your knowledge? 

15 A 1 don't think we have dwelled on the 

16 subject of flavoring as such. I can't recall any 

17 instance where we have 

1 8 Q Do you consider a specific recipe for 

19 each brand of cigarettes a trade secret? 

20 A Yes 

21 Q The actual ingredients themselves are 

22 common knowledge, it's their recipe which you use 

23 which is actually protected? 

24 A I think that's a fair way of putting it, 

25 yes 


Page 

1 Q The actual ingredients are pretty common 

2 in the industry? 

3 A Uh-huh (affirmative) 

4 Q Everyone knows wliat tliey are, it's 

5 simply a matter of formulating a specific recipe 

6 that makes that brand taste different than 

7 another? 

8 A That’s right. 

9 Q Okay. Do you sell cigarettes overseas? 

10 A Yes 

11 Q Are warnings required on all cigarettes 

12 that are sold overseas? 

13 A I can't answer that question from my 

14 memory Some countries do require it, some don't 

15 Q In those countries that don't require 

16 it, does your company issue warnings? 

17 UNIDENTIFIED SPEAKER. Of what tunc 

18 frame are you talking about now. Counsel? 

19 Q Well, it can only be since 1960 or 

20 '79 — I don't know what the exact date is. 

21 That's what we're talking about 

22 Let me rephrase it Perhaps I can make 

23 it clearer. From the time that Congress imposed 

124 the requirement that you place warnings on 

125 cigarettes, has your company been involved in the 
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selling of cigarettes to overseas markets? 

A Yes. 

Q In those countries that do not require 
warnings, does your company voluntarily place the 
warning on the package? 

A No. That is, it didn't up until 1980, 
you understand. 

Q Okay. And the reason is simply American 
disagrees with the warnings; doesn't it? 

A They certainly do. 

Q You don't think it harms smokers, so 
there's no reason for any warning on them; do you? 

A We believe our product is not injurious 
to health. 

Q As far as you are concerned, is the 
Surgeon General s unply wrong in concluding that 
cigarette smoking causes lung cancer? 

A I would use the term misguided 

Q So if he's misguided Uien, I take it 
that your opinion is he's wrong? 

A I was simply trying to be polite about 
it. 

Q Okay. But not being polite about it, in 
your opinion he's wrong; is that correct? 

A Dead wrong 
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Q Congress was wrong in requiring these 
warnings, correct? 

A We do not think they are justified 
Q So tliey arc wrong? 

A They are wrong. 

Q Have you ever heard of the World Health 
Organization? 

A Yes 

Q Canadian Ministry of National Health and 
Welfare? 
a Yes. 

Q American Medical Association? 

A Uh-huh (affirmative). 

Q American Lung Association. 

A Uh-huh (affirmative). 

Q American Heart Association? 
a Yes. 

Q American Cancer Society? 

A Yes. 

Q American College of Chest Physicians? 

A Yes. 

Q American College for Thoracic Surgery? 

A Yes. 

Q American Public Health Association? | 

a Yes. t 
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1 that's been performed in the last 15 years that 

2 concluded that smoking was not associated with 

3 lung cancer? 

4 A There have been some. I can't give you 

5 chapter and verse the last 15 years. 

6 Q Has American Tobacco, to your knowledge, 

7 ever hired a group of doctors to do any 

8 epidemiological studies to determine if there's 

9 any health hazards in smoking? 

10 A No. I don't believe we have. 

11 Q Has American Tobacco ever set up a lab 

12 to study the possible health effects from smoking? 

[13 a Set up a lab? Well, we have a lab, but 

[ 14 it's not for that purpose 

15 Q Okay 

16 a It's - 

17 Q Have you ever had a research facility 

18 set up at American Tobacco to study the 

19 differences in the health of smokers versus 

20 nonsmokers 7 

21 a Oil, no, no 

22 Q Have you ever done any clinical studies 

23 on the health consequences of smokers as compared 

24 to nonsmokers 7 

25 a No 


- Page 82: 

1 Q The U.S Veterans Administration? 

2 A Yes. 

3 Q The British Ministry of Health? 

4 a Yes 

5 Q Canadian Cancer Society? 

6 A No. 

7 Q The Canadian Heart Association 7 

8 A NO 

9 Q How — of those that you recognized, did 

10 you know that each one of those health 

11 organizations has concluded that cigarette smoking 

12 is hazardous to your health 7 

13 a Well, without tying me to each and every 
,14 one, I'm familiar with the fact that most of them 

1 5 have denounced cigarettes at one time or another. 

16 Q And in your opinion are all these 

17 organizations wrong 7 

18 A Yes 

19 Q Do you know a single medical association 

20 or public health service that has concluded in the 

21 past 20 years that cigarette smoking is not 

22 hazardous to your health 7 

23 a 1 can't name any 

24 Q In fact, the only organization that says 

25 cigarette smoking is not hazardous is die tobacco 
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1 Q Has American Tobacco ever conducted any 

2 study to determine how die medical professions in 

3 the United States perceive hazards associated with 

4 smoking 7 

5 A There have been some studies. 1 think I 

6 mentioned in my earlier testimony in Texas that 

7 the Gallup organization did a senes of such 

8 studies 

9 Q Did they conclude that the Amen can 

10 public did not perceive smoking as being 

11 hazardous? 

12 A No Tliey concluded that a certain 

13 percentage of people were inclined to credit the 

14 anticigaretle claims and a certain percentage 

15 didn't know and a certain percentage rejected it, 

16 the anticigarette claims. But 1 can't tell you 

17 from memory just what the percentages were. 

18 Q Okay. You are not, of course, a medical 

19 doctor, are you 7 

20 A No, no. 

21 Q You've never been taught how to diagnose 

22 lung cancer? 

23 A No. 

24 Q You've never treated lung cancer? 

25 A No. 
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1 industry, isn't it 7 

2 A 1 wouldn't go that far There arc many 

3 eminent scientists who pointed out early on the 

4 fallacious nature of the evidence wluch was 

: 5 adduced not just in 1954, but in the decades 

6 since, repeated over and over again tn the Surgeon 

7 General's reports and so on And 1 — when I say 

8 eminent scientists. I'm talking about, let's say, 

' 9 number one, the number one biostatistician m the 

10 United States And, number two, the father of 

1 1 statistics in the United Kingdom, Sir Arnold 

12 fisher 

13 So if you go nght to the top, to people 

14 who know, they will tell you that this whole 

15 statistical machine is a reprehensible propaganda 

16 campaign. 'Fhat it's based on spurious statistics 

17 and that it is socially irresponsible. 

18 Q Can you refer me to any medical study 

19 that's been performed in the last 15 years that 

20 has concluded that smoking does not cause lung 

21 cancer? 

22 A It's pretty hard to prove a negative in 

23 science or in law or in any other department of 

24 human behavior. I don't think such proof exists. 

25 Q Can you refer me to any medical study 
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smoking is associated with lung cancer, correct? 

A I now agree? 

Q Yes, sir. 

A I agreed 25 years ago that it was 
associated, statistically, yes. 

UNIDENTIFIED SPEAKER: NO further 
questions Thank you. 

MR. MAXWELL That concludes the 
videotape. Your Honor. 

THE COURT All right Let me see 
counsel at side bar for just a moment, please 
(Side bar, Court and counsel) 

THE COURT Ladies and gentlemen, we're 
going to take a midmoming break now and stand in 
recess until 10 40. 

(Change of reporters) 
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1 Q Do you t hink a medical doctor would be 

2 more qualified than you are to determine that 

3 cigarette smoking is hazardous to a person's 

4 health? 

5 A Well, let me say without being boastful 

6 that the real nub of this question is the proper 

7 use of statistics. That's how this whole megiUah 

8 arose. And that most physicians have little or no 

9 knowledge of statistical nuances and would be 

10 easily taken in, misguided by the improper use of 

11 statistics. 

12 Q Is it your opinion then that you are 

13 more qualified than a medical doctor to — 

14 A In that area, yes 

15 Q Let me make sure I get the question 

16 straight It’s your opinion that you are more 

17 qualified than a medical doctor to determine if 

18 cigarette smoking is hazardous to your health? 

19 A To determine whether the statistics that 

20 alleged such causation arc valid or not 

21 Q Do you dunk the Surgeon General of the 

22 United States is more qualified with his resources 

23 than you arc to determine if cigarette smoking is 

24 hazardous to your health 7 

25 A Frankly, no 

Page 827 

1 Q Do you think the American Medical 

2 Association is more qualified 7 

3 A No, no 

4 Q Is it correct that you disagree with 

5 every study that’s ever been done that has 

6 concluded diat cigarette smoking is hazardous to 

7 your health 7 

8 A I can't claim to have read every study 

9 that's ever been done. 

10 Q Every study that you’ve read, though, do 

11 you disagree with that has concluded that smoking 

12 is hazardous to your hcaldi? 

13 A I think so, yes Yes 

14 Q All right. There's been a tremendous 

15 amount of research on the area of smoking and 

16 health in the past 30 years And I'd heard it 

17 estimated over 30,000 studies I'm not saying 

18 that's accurate, but there’s been a tremendous 

19 amount; correct? 

20 A Correct 

21 Q Mr. Heimann, cigarette smoking is 

22 clearly a marker involved in lung cancer; correct? 

23 a 1 think in the statistical sense you 

24 would have to agree to that 

25 Q And the truth is, you now agree that 
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1 prejudicial because we already let in evidence that 

2 tlicre were other brands on the market, of course. 

3 And the jury weren't allowed to hear that American 

4 produced filtered brands of cigarettes. 

5 Then that would be prejudicial because it 

6 would give the jury the impression that American 

7 only made unfiltered cigarettes, which clearly 

8 isn't true. 

9 In the situation where someone sues a car 

to manufacturer because a compact — they fail to warn 

1 1 them about a compact car being somehow defective, 

12 it's not that you arc allowed to bring in evidence 

13 that another type of car was defective, as opposed 

14 to the car that caused you to have the injury. 

15 But you can certainly mention other cars. 

16 You can certainly mention the consumer's 
J7 choice to buy a compact car as opposed to a larger 

18 car And that's why I really don’t quite 

19 understand where plaintiffs are coming from Are 

20 they saying wc can't mention any other brands of 

21 cigarettes m this lawsuit* 7 If that's it, that's 

22 already been done We've already talked about 

23 other brands 

24 During the Hcnnann deposition, he made a 

25 reference to Pall Mall He made a reference to how 
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1 

PROCEEDINGS 

l 

many brands were on the market The only thing 


2 

July 25, 1996 9 40am 

2 

we're precluded from doing is talking about 


3 

(Present in chambers are Mr Prichard, 

3 

specific defects in other brands That clearly 


4 

Mr Vollins, Mr Riley, Mr Cronin, Mr. Maxwell) 

4 

would not be right. 


5 

THE COURT r have heard Mr Maxwell's 

5 

„ fn tlieir answers to the expert — in the 


6 

argument concerning Mr Sprinkle's deposition 

6 

expert witness disclosure, their expert witnesses 


7 

I'll hear from Mr Vollins now. 

7 

talked about specific defects in other brands that 


8 

MR VOLLINS well. Your Honor, I think 

8 

wc didn't make and brands that Mr. Carter did not 


9 

that you already may have answered this question 

9 

smoke So that's what we're precluded from doing. 


10 

when wc made motions in Inninc last week. I think 

10 

But certainly we can talk about other brands that 


11 

that there is a very big difference between 

U 

were on the market. 


12 

plaintiffs being able to put on proof that a 

12 

MR MAXWELL Your Honor, the argument 


13 

particular brand of cigarette not smoked by 

13 

that wc have just heard goes to the relevancy of 


14 

Mr. Carter was defective as opposed to any 

14 

the evidence. He has not addressed — 


15 

reference to any other cigarettes. 

15 

MR VOLLINS Excuse me... 


16 

I think what plaintiffs seem to be asking 

16 

MR MAXWELL May I finish? 


17 

for is that wc can’t talk about other cigarettes. 

17 

MR VOLLINS YCS. 


18 

And obviously that would be very prejudicial to us 

18 

MR. maxwell- - the very strong concern 


19 

if we couldn't talk about nonfiltercd cigarettes 

19 

I have about the fact we have been denied discovery 


20 

that were on tlx: market if Mr. Carter's claims are, 

20 

on their other brands that they want to put 


21 

as refined at present, that somehow the cigarettes 

21 

evidence on. And the evidence that they want to 


22 

he smoked were defective because they were 

22 

put on is that which is alluded to in the Sprinkle 


23 

unfiltcrcd, when there were clearly filtered. 

23 

deposition, which is types of filter, how that 


24 

cigarettes on the market he could have smoked. 

24 

filter is made, what it consists of, how good it 


25 

I think it would be particularly 

25 

was, how low in tor and nicotine the cigarette 
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1 resulted in being because of the use of that 

2 filter. 

3 How can I possibly cross-examine one of 

4 their witnesses who talks about those things if I 

5 have been denied discovery on the very things that 

6 I saw earlier in this ease? 

7 And with respect to, you know, 1 don't 

8 know that we really need to atrguc the relevancy 

9 aspect again. But the choice issue, you know, this 
JO choice keeps coming up in different context 

11 I think when we arc talking about 

12 addiction, all right, well, I concede that possibly 

13 choice there — there may be some relevancy there 

14 because whal they're saying is he wasn't addicted 

15 He wasn't compelled lo smoke He just smoked 

16 because he chose to smoke In other words, they're 

17 saying as a defense to the addiction tlierc was no 

18 compulsion It was n voluniary thing that he did. 

19 that be could have slopped 

20 Now, okay, 1 can concede that perhaps 

21 there is soinc relevancy there However, when it 

22 comes to a product, to suggest that in defense of a 

23 product that is under attack - and here it's Lucky 

24 Strike cigarettes — to suggest that, well, he 

25 didn't have to smoke that, he could have chose 
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1 another one of our brands that was different and 

2 maybe safer, the suggestion is, that cannot be the 

3 law. 

4 You cannot — 1 cannot imagine that you 

5 can come in and say and defend by saying, well, you 

6 chose to use the wrong product You could have 

7 chose to use the other product 

8 Our contention tn this ease is the 

9 product that they marketed and promoted and sold to 

10 Grady Carter is defective And we are prepared to 

11 prove this defectiveness 

12 Again, I think I'm arguing relevancy 

13 here But, again, my overriding concern is I 

14 cannot possibly defend the evidence if I have been 

15 completely denied any evidence of any other brands 

16 that they manufactured, including any of the 

17 specifics which we asked about. 

18 MR RILEY- Your Honor, just a point 

19 I would make. Mr. Wilner took Mr. Sprinkle's 

20 deposition. That's where this testimony is coming 

21 from. We didn't stop Mr. Wilner from asking any 

22 questions at that deposition. He could have asked 

23 all the questions he wanted. 

24 I would also point out that the PTC 

25 reports, I believe, were on the plaintiffs' exhibit 
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1 list which, according to the information, our 

2 nicotine comes from. For them to claim prejudice 

3 is very surprising to me. 

4 MR. MAXWELL: Well, you know, first of 

5 all, in a discovery deposition you ask a lot of 

6 things. Certainly, you ask things that you may not 

7 wish to offer in evidence and things that may not 

8 be admissible in evidence depending on the nature 

9 of the case. So that really is neither here nor 

10 there. 

11 Secondly, with respect to the FTC 

12 figures, you know, we may offer them with respect 

13 to Lucky Strike cigarettes. I don't know that 

1 4 under the posture of the case we can come in and 

15 prove up what other cigarettes contain because 

16 that's really not relevant to the case. 

17 MR VOLLINS. Can 1 just make one point 

18 about their interrogatory which was served on us 

19 earlier in the ease? 

20 Our interrogatory asked for a lot of 

21 information about a lot of different brands of 

22 cigarettes American has manufactured loads of 

23 different brands of cigarettes over the years 

24 For us to go and list the tar and 

25 nicotine figures and all the other information they 
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1 gave us for all these other brands would have been 

2 overly broad If they were really concerned with 

3 getting some of that information, they could have 

4 moved to compel or we could have worked with them. 

5 They were very aggressive in discovery in 

6 this ease We supplied them with hundreds of pages 

7 of interrogatory responses in this ease. If this 

8 was something that was so important to them, then 

9 they should have asked for it much earlier. 

10 MR. maxwell Judge, several things about 

11 that. And here's the interrogatories. Your Honor, 

12 a copy of it. It's in the court file. Here's the 

13 interrogatory and here's their response for the 

14 Court's review. 

15 Very early in this case, I was approached 

16 in the fall by counsel opposite. And they wanted 

17 to know what this ease was about They wanted me 

18 to commit to what the case was going to be. And 1 

19 did that 

20 I wrote them a letter, which they have 

21 attached to their motion, in which I told them it 

22 was a Lucky Strike case. This was before these 

23 interrogatories were propounded And they used our 

24 position and what Mr. Carter had testified to in 

2 5 deposition as a defense to this interrogatory. 
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1 They said only Lucky Strikes were involved Grady 

2 Carter only smoked Lucky Strikes. 

3 And, you know, we looked at that and then 

4 we — realizing that we had already committed in 

5 the letter that we had given them earlier as to 

6 what our position was. We decided, all right, 

7 that's their position. We arc committed to Lucky 

8 Strikes If we try to do anything else, we will 

9 have to amend our complaint and maybe lose die 

10 trial date We decided to go on the Lucky Strike. 

1 1 When this Tarcyton issue came up, we were 

12 confronted with the same position. For that 

13 reason, we worked it out by stipulation 

H Bui lo suggest now that we should have 

15 done something different when we were relying on 

16 their stated position, when they refused to give us 

17 discovery that they now want — they want to use 

18 evidence lhaf they denied us There is no way we 

19 can possibly defend this 

20 I think, you know, over the last six 

21 months I think it's flic view of all of us that this 

22 was a Lucky Strike case and that we were going to 

23 be confined to that particular product 

24 MR VOLLfNS Your Honor, 1 think counsel 

25 is -* this is where I started on this. 1 think 
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1 counsel is mixing up two very different arguments, 

2 one about whcllicr they can put on proof that a 

3 particular brand of cigarette was defective and tlic 

4 other issue is whether we can mention whether we 

5 manufactured other types of cigarettes and talking 

6 about whether we manufactured filtered cigarettes 

7 or not. The two issues are clearly distinct 

8 They cannot come into this case and talk 

9 about whether Carlton cigarettes are defective, 

10 whether Carlton filtered cigarettes are defective 

11 THP. COURT what relevance — assuming 

12 they cannot, and I agree with you, that they cannot 

13 offer evidence that any other brand of cigarettes 

14 is relevant or any other brand of cigarette is 

15 defective, what then is the relevance of your 

16 client's manufacture of other brands of cigarettes 

17 that are at least arguably not defective? 

18 MR vollins Plaintiffs are making 

19 failure to warn assertions against us. They are 

20 saying we should have warned about the defective 

21 nature of unfiltcred cigarettes. 

22 Our defense to that is that Mr. Carter 

23 knew or had information available to him about the 

24 availability of filtered cigarettes while he smoked 

25 Lucky Strike cigarettes. 
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MR. MAXWCU- Okay But that doesn't 
mean you can come in and prove up what a wonderful 
cigarette Carlton was 

That's what I hear that's going to 
happen They're going to bring in a witness and 
say we developed the first ultra low tar and 
nicotine cigarette in 1964, And the suggestion 
being he should have smoked that And that's not 
in this ease 

mr vollins it would be highly 
prejudicial if -- 

thc court Let me make sure I 
understand As J understood Mr. Vollins, his view 
of die claim is (hat Mr Carter contends that 
American Tobacco Company should have warned of the 
dangers of unfiltcred cigarettes Is that - do 
you agree with that characterization? 

MR MAXWELL Yes, Your Honor They 
should have warned about thc dangers of smoking the 
cigarette that they sold him, which was Lucky 
Strike unfiltcred cigarettes, from 1947 to 1972 

Also we have a breach of a continuing 
duty to wam But the claim against the defendant 
in this ease, for all practical purposes, with 
respect to the cigarette ends in 1972 That's when 
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he stopped using Lucky Strikes And that's what we 
had to give up 

You know, Tarcytons, which is the 
cigarette he next smoked for ten years, is a 
cigarette manufactured by American Tobacco 
Company Had we put the ease in a different 
posture, we could have preserved a claim at least 
for strict liability, possibly other claims, 
against American Tobacco for the Tarcyton 
cigarettes 

But because they forced us early on to 
narrow the ease through what we told them and 
through what their position was, we ceded to that 
for strategical and tactical purposes. 

We agreed, oil right, you want us to 
limit this ease, we will agree to limit this case. 

That's exactly what we did. 

All of this correspondence about that 
occurred before these interrogatories were even 
propounded, well before they were answered. 

MR. PRICHARD: Your Honor, I hate to 
triple team, but thc letters and so on were between 
Gteg and I, and the discussions. I think his 
recollection of the context of that is a little 
askew. 
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1 I'll tell you how it came up in my 

2 recollection and then we can let the letters jive 

3 for themselves. That is this: They sued for Lucky 

4 Strike cigarettes in the complaint. As a trial 

5 date and the duration of trial, it was stated at 

6 that hearing, which was unreported before Judge - 

7 who was the predecessor’ — Schemer that we satd 

8 this case might take three to four weeks. A man's 

9 entire smoking history of 1947 to 1991 may be at 

10 issue Certainly until he stopped smoking, you 

11 know, whatever. They said. No, this is up to 1972 

12 and that's the period covered 

13 We later tried to - and it's a Lucky 

14 Strike ease After that, after the ease was 

15 settled on that basis, then tlxry take 

16 Mr Sprinkle's deposition, which was in January of 

17 this past year 

18 And tlx: interrogatories that they 

19 propounded were after Mr Maxwell's statement about 

20 '72 Why would he be asking about all the 

21 cigarettes they made unless they were interested in 

22 pursuing that’ 

23 Those interrogatories were propounded and 

24 answered after he made tlx: statement about this is 

25 just a Lucky Strike ease So we understood we 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

It 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

123 

24 

25 
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1 weren't defending the defectiveness of anything 

2 other than Lucky Strike 

3 Now, the Tarcyton issue, I really think 

4 he's wrong here The Tarcyton issue, because of 

5 his letter, was never in the case. It was 

6 mentioned by Mr Wilner at a hearing about two 

7 months ago, as I recall, like out of the blue, 

8 well, Tarcytons arc also in the ease 

9 They consistently backed off of that for 

10 one reason, because they knew that was a very valid 

11 ground for us to convince this court that a 

12 continuance of the trial date to prepare for the 

13 Tareyton issue, another ten years of smoking that 

14 cigarette and all that was important So that's 

15 how it went down 

16 Now, the reasons they chose to back off, 

17 we can't be — we shouldn't be punished for. They 

18 chose to make those tactical decisions. With 

19 respect to the Carltons, Mr. Sprinkle mentioned it 

20 in his deposition. They opened the door. They 

21 talked about other cigarettes that have been made 

22 by the company. 

23 And certainly, if nothing else, the 

24 presence of filtered cigarettes — then in their 

25 expert disclosures they criticize us for being 
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defective, which has nothing to do with this case, 
the fact that Carlton or another filtered cigarette 
is out there - is out there - because they’re 
going to have the jury infer this: Lucky Strike, 
you didn't tell us about Lucky Strike, you didn't 
warn us, you didn’t do what you were supposed to do 
with Lucky Strike, ct cetera, ct cetera. And 1 
think we arc entitled to argue there were other 
things out there. 

And if Mr. Carter says, if you told me 
that Lucky Strikes had a problem I might have done 
something differently — which has to be the 
inference they're trying to draw, that it would 
have had some effect on him We arc going to show, 
yes, what you could have done is go to a low tar 
cigarette such as Carlton that we make or some 
other brand, which in fact he did. 

But you can't get away from it by saying 
— by putting on the proof without asking the jury 
to draw that inference, that had he known he would 
have done something differently; that is, select 
some "better" cigarette So, anyway, it's 
inexplicably intertwined. And I don't see how the 
judge can separate that issue. 

We are not arguing about the Carltons 
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were the greatest tiling in the world. The 
testimony is they were available and they were a 
low tar cigarette and they were there in 1964 

They talk about filtration. It was 
available. We arc not arguing the merits of the 
cigarette, whether it was good or bad. 

THE COURT Let me say this, because 
1 need to make sure you all understand the 
framework. I don't sec the relevance of the 
existence of any other low tar cigarette to the 
claim by Mr. Carter that Lucky Strikes are 
defective. 

An improved Lucky Strike cigarette — 
that is, one with less tar or nicotine — is 
obviously relevant. And I'm not prepared and 1 
can't conceive of the relevancy of other brands 
relative to that 

With respect to the failure to warn 
claim, however, which in its rulings this court has 
recognized is a continuing duty or based on a 
continuing duty, how is it that the existence of a 
cigarette with less tar and nicotine is relevant to 
that claim? 

MR. VOLLINS: It has to do also with 
causation. Your Honor. This issue came up in 
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1 Cipollonc, the Supreme Court ease, the case that 

2 went to the Supreme Court which you may have heard 

3 about 

4 THE COURT Heard about? We spent a day 

5 arguing about it. I'm sorry. Go ahead 

6 MR VOLLJNS. A very, very similar issue 

7 came up at the trial of that ease. Maybe it's just 

8 best if I summarize it. 

9 They raised a claim saying that the 

10 defendant failed to manufacture a safer palladium 

11 cigarette And then the defendants put on evidence 

12 that you know, even if they had manufactured that 

13 palladium cigarette it wouldn't have made a 
M difference. 

15 1*11 just read from his opinion: As to 

16 proximate cause, plaintiff puts forward the 

17 opinion of Dr Harris that Ms Cipollone's risk of 

18 developing lung cancer would have been reduced 

19 by between 8 percent and 17 percent if she had 

20 switched to the palladium cigarette in 1971. 

21 In reaching that conclusion. Dr. Harris 

22 made the following assumptions That the palladium 

23 cigarette is safer than other cigarettes, that the 

24 palladium cigarette could have been marketed by 

25 1971, that if the palladium cigarette had been 


Page 846 

1 marketed in 1971, Mrs. Cipollonc would have 

2 switched to it and continued to smoke it until she 

3 ultimately stopped 

4 Plaintiff has not presented evidence from 

5 which the jury could find or infer the final fact 

6 mentioned above, that plaintiff would have 

7 continued to smoke the palladium cigarette. 

8 Dr Cohen testified that, in his opinion, 

9 Mrs. Cipollonc would have tried the product 

10 Dr. Cohen admitted, however, that he could not 

11 predict whether Mrs Cipollone would have found the 

12 palladium cigarette satisfactory and continued to 

13 use it 

14 A conclusion by the jury that 

15 Mrs. Cipollone would have smoked the palladium 

16 cigarette from 1971 until she stopped smoking would 

17 be at best speculation. In other words, they were 

18 rejecting the claim because it was speculative. 

19 Here, plaintiffs are asking that the claim — this 

20 issue doesn't even go to the jury. 

21 MR MAXWELL I fail to see how any of 

22 that is relevant to our ease. We arc saying that 

23 their Lucky Strike cigarette that Mr. Carter smoked 

24 was defective, and here's why it was defective. We 

25 will put on evidence ns to that issue. 
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1 We don't say that — we are not going to 

2 come in and say, well - we arc not going to say 

3 that had you told him that he needed to smoke 

4 Carlton, you know, if you told him to switch to 

5 Carlton or anything like that — 1 mean, we are 

6 focusing on the Lucky Strike cigarette Judge, 

7 this is the — 

8 THE COURT 1 hear you say you're 

9 focusing on the Lucky Strike cigarette, 

in Mr. Maxwell. But I have also heard Mr. Wilner in 

11 opening, and 1 fully anticipate that several of the 

12 remaining witnesses arc going to testify to the 

13 dangcrousncss not necessarily of Lucky Strike 

14 cigarettes but of cigarette smoking generally. 

1 5 And that's an appropriate consideration 

16 for purposes of defining ihc duty that is owed 

17 I'm going to allow the testimony with regard to the 

18 other brands of cigarettes because I do think it is 

] 9 relevant to Court's and to the jury's consideration 

20 of the scope of the duty that was owed relative to 

21 the dangerousness of cigarettes. 

22 Tie current status of tie manufacturer's 

23 ability to produce cigarettes of various levels of 

24 tar and nicotine to me seems to be relevant. 

25 MR. MAXWELL Your Honor, your ruling 
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1 presently is with respect to the Spnnkle 

2 deposition testimony? 

3 THE COURT YCS, Sir 

4 MR MAXWELL All right. In the event 

5 that there is other evidence to be offered on the 

6 issues of other American Tobacco Company's 

7 cigarettes, we may wont to — 

8 THE COURT. Revisit 

9 MR MAXWELL Revisit, sure. I think it 

10 may be a question of degree. 

11 THE COURT: I agree And right now my 

12 ruling is based solely on the fact this deposition 

1 3 was taken by the plaintiff, that an objection to a 

14 specific failure to respond to an interrogatory was 

15 not called up before now. 

16 And, furthermore, that the mention in the 

17 deposition is not detailed. There is no reference 

18 to the - at least as I have read it and understood 

19 it, to the specific tar and nicotine levels of any 

20 of these brands of cigarettes. They arc simply 

21 identified genericolly, os I recall, as being 

22 lower. 

23 If there is any prejudice to the 

24 plaintiff as a result of discovery, an arguable 

25 discovery violation, I don't think that it's such 
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1 

that it outweighs the relevance in the grander 


i 

lung cancer or any other human illness or injury. 

2 

scheme of things. So let's move forward. 


2 

American first became aware of the 

3 

MR MAXWELL- Thank you, Your Honor. 


3 

reported association between smoking and lung 

4 

(The above proceedings were adjourned at 



4 

cancer and other illnesses when studies reporting 

5 

10.45 am) 



5 

the associations became public. 

6 

- - - 



6 

That concludes the reading of the 

7 

(The following proceedings were had in 



7 

response to the interrogatory. Your Honor. 

8 

the courtroom.) 



8 

THE COURT Thank you, Mr. Maxwell. 

9 

THE BAILIFF All rise Tins court is 



9 

MR MAXWELL At this time, Your Honor, 

10 

again in session Be sealed Mr Maxwell. 



10 

we would read into evidence the deposition of 

11 

Mr Prichard, arc we ready to proceed 7 



II 

Robert Sprinkle 

12 

MR MAXWELL Yes, Your Honor May we 


12 

THE COURT And for the jury's 

13 

approach the side bar? 



13 

information, you will be asking the questions as 

14 

THF COURT Yes, sir Do you need the 


[ 

1 

14 

asked on deposition? 

15 

reporter? 


I 

15 

MR maxwell Yes, Your Honor. 

16 

MR MAXWELL No 



16 

the COURT And who will be responding 

17 

(Side bar, court and counsel) 



17 

for you 7 

18 

THE COURT Mr Forte, bring the jury in, 



18 

MR MAXWELL My law clerk, Sean Cronin, 

19 

please 



19 

will be reading the responses of Mr. Sprinkle 

20 

THE BAILIFF Jury enter, please. 



20 

THE COURT Ladies and Gentlemen, I 

21 

(Jury enters courtroom) 



21 

previously instructed you that deposition testimony 

22 

THE COURT Please be seated 



22 

given before tnal is to be considered by you as if 

23 

Mr. Maxwell, call your next witness 



23 

a witness were here testifying live. 

24 

MR MAXWELL Yes, Your Honor At this 



24 

Mr. Maxwell, you can proceed. 

25 

time, Your Honor, the plaintiffs would read 



25 

MR MAXWELL Thank you. Your Honor. 
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1 Defendant American Tobacco Company's answer to 

2 interrogatory No 15 from its supplemental response 

3 to the first set of interrogatories, which were 

4 served on or about January 18, 1996. 

5 THE COURT All right Members of the 

6 Jury, the sworn testimony of tire representative of 

7 American Tobacco Company through interrogatory 

8 response — that is a question in writing before 

9 trial — will now be read to you 

10 You arc to consider and weigh this 

1 1 testimony as though the witness had testified here 

12 in person 

13 MR MAXWELL interrogatory No 15., Do 

14 your cigarettes, when smoked as intended, cause or 

15 contribute to human illnesses or injuries. If so, 

16 please identify all such illnesses and/or injuries 

17 and indicate the year you become aware of the 

18 causal connection or association between the 

19 smoking of cigarettes and such illnesses and/or 

20 injuries. 

21 Response: American states that 

22 cigarette smoking and a number of other factors ore 22 package from . 

23 associated with lung cancer. American further 23 A Yes. 

24 states that it has not been scientifically 24 Q Tell me, 

25 established that cigarette smoking is a cause of 25 of the time fra 
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1 (The following deposition testimony was 

2 read) 

3 MR maxwell Robert S. Sprinkle m was 

4 sworn and testifies as follows' 

5 Q What is your name and residence address? 

6 A My name is Robert S. Sprinkle m. 

t [DELETED] 

8 Q How long have you lived in [DELETED] 

9 A Forty years. 

10 Q Presently employed? 

11 A No. 

12 Q Last employment? 

13 a The American Tobacco Company. 

14 Q Until when? 

15 A Januaiy the 10th of 1995 

16 Q Reason for no longer being employed? 

17 A American Tobacco Company was sold and my 

18 services were no longer needed. 

19 Q Your age? 

20 A Sixty. 

21 Q Did you receive any kind of a retirement 

22 package from American Tobacco? 

23 a Yes. 

24 Q Tell me, if you would — give me a sketch 

25 of the time frame when you started in the company 
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1 

and the major jobs you have had. 



2 

a I started with the company, I guess it 



3 

was June of 1957, as a bench chemist. Uncle Sam 


4 

took me in I guess it was January of '58, two 



5 

years. 



6 

Returned to American in '60, again as a 



7 

bench chemist And over the times various duties. 


8 

product development, new products, chemistry, was 


9 

made deputy, research director in, I guess it was 


10 

1976. 



11 

I guess I was made a vice president in 



12 

1978, '79 And these dates arc not all that 



13 

exact. When the job was terminated, 1 was 



14 

executive vice president of research 



15 

Q Of research** 



16 

A Research and quality assurance. 



17 

Q That would have been 1995, when it was 



18 

terminated? 



19 

A Yes 



20 

Q So before 1 get too much further on, tell 



21 

me about your early training and any degrees that 


22 

you have. 



23 

A I have a DS degree in chemistry 



24 

Q From wlicrc** 



25 

A Emory and Henry College 
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1 

Q Wlicrc** 



2 

A Emory and Henry College 



3 

Q A lot of people have heard of Emory 



4 

University Is that related to if* 



5 

A No 




6 

Q Where is Emory and Henry College localcd** 



7 

A Emory. Virginia 




8 

Q Is it still in operation** 




9 

a Yes 




10 

Q Whni was the date of your degree** 




11 

A June of '57 




12 

Q You do not have any advanced degrees in 



13 

chemistry** 




14 

A No. 




15 

Q Do you have any degrees or any expertise 



16 

in the field of human health? 




17 

A No 




18 

Q I want to start in 1957, when you joined 




19 

the company as a bench chemist. As I understand 



20 

it, you were in the old facility on the Jefferson 




21 

Davis terminal. 




22 

A Uh-huh (affirmalivc). 




23 

Q Who did you report to? 




24 

A Dick Irvy, I-r-v-y. 




25 

Q I-r-v-y? 
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A Uh-huh (affirmative). 

Q What was his job title? 

A 1 don't recall now. 

Q Did Dick Irvy run the operation out there 
at the Jefferson Davis turnpike? 

A No He was in charge of one section 

Q How would you describe that section? 

A Well, it was, 1 guess you would say, 
physical chemistry. 

Q Were there any other sections? 

Oh, yes There was the agonomic section. 
Agonomic? 

Yes 
Okay. 

There was a quality control section, 
oiganic chemistry and physical chemistry 

Q And Dick Irvy was in charge of physical 
chemistry. And you were working for Dick Irvy, 
right? 

A Yes 

Q There came a time when you moved up in 
the ranks and became — what was the next job? 
Executive research director or did you have some 
jobs in between** 

A There were jobs in between, you know, as 
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A 

Q 

A 

Q 

A 
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1 for as titles, what have you 1 never paid a whole 

2 lot of attention to them, you know, product 

3 development was one area 

4 Q When you first began as a bench chemist, 

5 what_wcre your duties'* 

6 A At the time I started with the company, 

7 that particular section was developing from scratch 

8 the first gas chromatographic procedures for 

9 analyzing cigarette smoke 

10 Q That was an ongoing project when you got 
JJ there? 

12 A Uh-huh (affirmative). 

13 Q Did the gas chromatograph ever get 

14 developed'* 

15 A It most certainly did. It was very high 

16 tech. There was no commercial equipment in the 

17 marketplace. It was built by blowing your own 

18 glass, glassware. The work was published, the 

19 procedures and the findings. 

20 Q The findings of what was in cigarette 

21 smoke from different kinds of cigarettes? 

A Based on that procedure, yes. It didn't 

- it just took a group of — it isolated and 
identified a group of constituents in smoke. 

0 Right It didn't necessarily identify 
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1 every constituent? 

2 A No. 

3 Q It was designed to identify a certain 

4 subset of constituents? 

5 A It was the forerunner in the tobacco 

6 industry of gas chromatography, the very infancy. 

7 And it was very crude. 

8 Q Did it get succeeded by some mote 

9 sophisticated gns chromatograph at some point in 

10 time? 

11 A Oh, yes 

12 Q Inside the company? 

13 a Yes 

14 Q Developed by the company? 

15 A No 

16 Q So eventually the company was able to buy 

17 from an outside vendor a next-generation gas 

18 chromatograph? 

19 a Yes 

20 Q Roughly, what year was that? 

21 a Let’s see, 1 guess that started to come 

22 on-line sometime in the early '60s 

23 Q If I went to the laboratory today, would 

24 I find a gas chromatograph of some sort? 

25 A No 
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1 Q Why not? 

2 a The building is a shell 

3 Q A shell? 

4 a It's been sold. There's nothing in the 

5 building Nothing that American Tobacco had is in 

6 that building now. It's all been moved 

7 Q Basically, the laboratory and all the 

8 contents were sold or removed? 

9 a Yes 

10 Q That happened after you left? 

11 A Yes. 

12 Q Pnor to your leaving, was there some 

13 sort of gas chromatograph in that laboratory? 

14 A Correct. 

15 0 So you were involved in this work trying 

16 to develop this machine or developing this machine 

17 in the early — in the late 1950s. 

18 Tell me again what other major projects 

19 you worked on through the late '50s and early '60s? 

20 A I came back following military duty in 

21 '60 and went to work again in the physical 

22 chemistry section working with moss spectroscopy 

23 again trying to identify, isolate constituents of 

24 tobacco smoke. 

25 Q What was the purpose of isolating 
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1 constituents of tobacco smoke? 

2 A That was part of the research laboratory 

3 function, to identify components of tobacco and 

4 tobacco smoke, only one portion. 

5 Q Who cared what components were in tobacco 

6 smoke? 

7 A The American Tobacco Company eared. 

8 Q Somebody from American Tobacco Company 

9 had, as far as you know, told the research 

10 department to analyze what was in it? 

n A I don't know who told who But that 

12 was one of tlie charges and responsibilities of 

1 3 the department of research along with product 

14 development, product improvement, quality control, 

15 quality assurance 

16 Q When you arrived on your job in 1957 and 

17 shortly thereafter, was there a library or a 

18 research library that was kept at the research 

19 facility? 

20 A Yes. 

21 Q What types of books oi publications were 

22 contained there? 

23 A Patents relating to tobacco and tobacco 

24 products, clicmistry books You know, it was a 

25 research laboratory that the employees could use to 
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1 look up something to do with chemistry, physical 

2 chemistry, biology, agriculture 

3 Q Did you subscribe to periodicals? 

4 a Yes. 

5 Q And those periodicals would have been 

6 periodicals in the chemical field, for one? 

7 a Yes. 

8 Q Were there medical periodicals that were 

9 received? 

to a Yes. 

11 Q Was there someone in the research 

12 deportment known to you either back then or at any 

13 time who was responsible for going through the 

14 medical periodicals to review them to see whether 

15 there was something there of interest? 

16 A I'm sure there must have been or we 

17 wouldn't have taken the articles. You know, what 

18 they did with them, that wasn't my field. 

19 Q Let me get this straight. You were not 

20 charged with that responsibility at any time in 

21 your career? 

22 a No. 

23 Q As I understand it, you were not trained 

24 in human health or the interpretation of medical 

25 issues? 
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1 

A Correct. 


l 

a Well, we developed a number of different 


2 

Q So you did not then, or any time, go 


2 

cigarettes. Some were introduced, some ~ 


3 

through medical articles and try to understand what 


3 

Q Some were what? 


4 

they said, whether they were important? 


4 

A Some were introduced in the marketplace. 


5 

A Correct. 


5 

I mean, this was research, you know. 


6 

Q 1 understand that you did some work with 


6 

Q So anything else? Or what next would be 


7 

this gas chromatograph and mass spectrometry Tell 


7 

a better question. 


8 

me then about any other projects that you were 

8 

A 1 guess from there I became manufacturing 


9 

involved with as you continued to work at American 

9 

coordinator. 


10 

Tobacco Company 

10 

Q Was this still at research and 


11 

A From the physical chemistry section, 1 

II 

development? 

12 

went over into the section that was involved with 

12 

A (Indicates nodding head) 

13 

isolating and determining constituents of tobacco 

13 

Q What does a manufacturing coordinator do? 

14 

smoke 

14 

A Well, with all the new projects that were 

15 

Q This was contents of tobacco 9 

15 

being put in the marketplace, the research 

16 

A Yes 

16 

coordinator coordinated the research operation with 

17 

Q How in general was that done, what kinds 

17 

the manufacturing. 

18 

of test or devices were used 9 

18 

Q Makes sense. Can you give me a little 

19 

A Basically that was wet chemistry 

19 

more specifics, though. 

20 

Q Which means... 

20 

A Well, from manufacturing we got a new 

21 

a Well, you take tobacco and you extract it 

21 

product, another new product coming. Oh, God, 

no, 

22 

with alcohol or waler or some other solvent And 

22 

we don't want another one, but anyway here it 

23 

then, you know, through chemical - excuse me. 

23 

comes 

24 

through analytical chemistry, at that time it was 

24 

Q Yes. 

25 

all wet chemistry. Nowadays there is liquid 

25 

A The product specifications, the type of 
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I 

chromatography 

l 

filter that went on it, the type of packaging, the 

2 

Q Back then, by wet chemistry you had to 

2 

type of tobacco that went into it, all the 

3 

analyze what was in the tobacco by using 

3 

specifications having to do with that cigarette 

4 

conventional chemical methods; would that be fair? 

4 

Q Who wrote those specifications, who 

5 

a Correct. 

5 

would 9 

6 

Q Was this done, in general, to ensure that 

6 

A Well, the new products division who 

7 

the tobacco received by American Tobacco was of a 

7 

developed the product would establish the 

8 

particular specification — 

8 

specifications. 

9 

a For both reasons 

9 

Q And then you would have to coordinate 

10 

Q — or on the other hand, was it being 

10 

with manufacturing how to get a product 

11 

done to find out what was in tobacco in general? 

11 

manufactured in latge scale that would meet those 

12 

A Excuse me. For both reasons. 

12 

specifications? 

13 

Q So give me a rough time frame when you 

13 

A Correct. 

14 

were involved with this tobacco product? 

14 

Q How long did that last? 

15 

A I would say that was from ’62 to '63. 

15 

A That lasted until, 1 guess, '76. 

16 

Q And carry along then to any other major 

16 

Q What were the brands that you were 

17 

projects that you have been involved with in 

17 

responsible for being manufactured and coordinated? 

18 

sequence of this tobacco product? 

18 

A Well, basically every product that the 

19 

A Well, next a new section was formed 

19 

company made. 

20 

referred to as new products. 

20 

Q And is that a lot of products? 

21 

Q How long did you work with the new 

21 

A Yes, it was. 

22 

products section? 

22 

Q I have never seen a list of all these 

23 

A Let's see. from there until '68 or '69. 

23 

products, have you? 

24 

maybe. 

24 

A Oh, yes. 

25 

Q What was your next major product? 

25 

Q Where are these lists? 
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1 A I don't know at this point in time. 

2 Q You saw one awhile ago, I guess. 

3 A January '95 is the last one I’ve seen. 

A Q Okay, very good. So what next in terms 

5 of your major projects? 

6 A Well. I became deputy director of 

7 research 

8 Q All right I think we established 

9 before, was it — 

10 A '76. 

11 Q '76, okay. And what were your job duties 

12 as deputy director of research? 

13 A Well, it was basically the supervision 

14 and direction of department of research 

15 Q The whole department? 

16 A Correct 

17 Q Deputy director of research, 1976 What 

18 was your next position 9 

19 A Director of research. 

20 Q Director of research, what year 7 

21 A '78 

22 Q 1 meant what was the next position after 

23 director of research? 

24 a 1 was made vice president of research 

25 Q So you became vice president of research 
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1 at one time, right, sometime after 1978 9 . 

2 A In that time frame, yeah 

3 Q Did you stay in that position until you 
A retired? 

5 a No 

6 Q What was your next position 9 

7 A I was made senior vice president 

8 Q Senior vice president of research 9 

9 A Of research 

10 Q Anything else? 

11 A Executive vice president of research and 

12 quality assurance 

1 3 Q Who did you report to when you were 

M executive vice president of research and quality 

15 assurance? 

16 A Donald S. Johnston. 

17 Q And the time period that you were 

18 executive vice president 9 We know that it ended in 

19 1995. 

20 A Right. 

21 Q When did it start? 

22 A 1993. 

23 q Were you involved in any projects to 

24 analyze what is in cigarette tar? 

25 A Yes. 
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j Q What kind of a project wns that? 

2 a What kind of project? 

3 Q What was it called, the project? 

4 Identify it so we can talk about it. 

5 a Particulate smoke 

6 Q Particulate smoke? 

7 A (Indicates nodding head) 

8 Q What type of machines or devices were 

9 used to measure or to idenlify the substances in 

10 cigarette tar? 

11 A Attempted to use mass spectroscopy again 

12 Q When were you involved in a project to j 

13 use mass spectroscopy to figure out what was in 

14 cigarette tar? 

15 A Late’80s, early ’90s 

16 Q Late '80s 9 

17 a Correct 

18 Q Was that the first such project that you 

19 were involved in involving the analysis of 

20 cigarette tar 9 

21 A That I was involved in 9 

22 Q Yes 

23 A Correct 

24 Q You told me you worked on this mass 

25 spectrometer in the '80s and '90s I'm curious if 
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1 you know of any previous work that was done to 

2 analyze this cigarette tar previous to 1980s and 

3 '90s? 

4 A I'm sure there must have been, but I'm 

5 not aware of it 

6 Q So as far as you know, the first time 

7 American Tobacco analyzed or tried to analyze what 

8 was in cigarette tar was the late '80s or early 

9 '90s, as far as you know 9 

10 A Correct 

11 Q Now, this project to analyze cigarette 

J2 tar would have been ongoing for, what, five- or 
13 six-years period of time? 


14 

A Correct. 


15 

Q Did you ever request that the results be 

16 

made public? 


17 

A No. 


18 

Q Why not? 


19 

A They were too preliminary. 


20 

Q Did you think the project was worthwhile 


21 and should be continued? 

22 A We were continuing to investigate in that 

23 area. But it was becoming frustrating that we were 

24 not learning more. 

25 Q Did you think that the project should be 
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1 pursued so that you might leant os much as you 

2 could about what was in the cigarette tor? 

3 A Let me moke sure 1 understand the 

a question Did I think that it was of sufficient 

5 interest? 

6 Q Yes 

7 A Certainly 

8 Q Sure What was the purpose of finding 

9 out what was in cigarette tar? 

10 A Another effort to try and learn as much 
it as we could about tobacco and tobacco smoke 
]2 o Now of the compounds that were isolated, 

13 what types of things were found? 

M a It was a mishmash of a lot of things 

15 Having been away from it this long, to try and — 

16 Q You couldn't really remember 9 

17 A 1 couldn't tell you 

18 Q Of the compounds that were found, when o 

19 particular compound was found did you check that 

20 compound to see whether it might have some harmful 
2! effect on human health 9 

22 A No 

23 Q Did you subject humans or animals to any 

24 amount of that compound to see whether it helped 

25 them 9 
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A Yes. 

Q Where? 

A Journal of Tobacco Science. 

Q Did American Tobacco conduct research to 
determine whether any of these constituents was 
harmful to human health? 

A No. 

Q Did you ever participate in any studies 
or tests to determine whether or not nicotine in 
cigarettes was addictive m human beings? 

A No. 

Q Were you ever aware that any such tests 
were done within the laboratory of American Tobacco 
Company 9 

a No 

Q Were you ever asked to study the question 
of whether nicotine was addictive in human beings 9 

A No 

Q Did you ever request — make a request to 
management of American Tobacco Company that that 
subject be studied? 

A No 

Q When was the first time that you received 
any information about the question of whether 
nicotine is addictive to humans? 
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a No 

Q Were any of these — did you check to see 
whether any of tlicsc compounds might be listed in 
some book somewhere as a known carcinogen 9 

a No 

Q Is lhai not pan of what you were charged 
with lire responsibility of doing? 

a No 

Q Was there a medical doctor on the staff, 
that you knew 9 

A No 

Q Was there anybody that you knew besides 
yourself who was getting a list of these compounds 
to check whether they were harmful to humans? 

a No 

Q Now, if we go back to 1957 to your gas 
chromatograph work, I understand that you were at 
thBt time not analyzing what was in the tar so much 
as analyzing what was in the gas phase. Did I get 
that right? 

A Correct. 

Q Did you find out what was in the gas 
phase of cigarette — cigarette smoke? ; 

A We identified a number of constituents. 

Q Were these constituents published? 


a I don't know When was the first time 9 
Q Yeah, how long ago? 

A 1 guess the thing that comes to mind is 
the 1964 surgeon general’s report. 

Q. Did you review the 1964 surgeon general's 
report? 

A Yes 

Q When is the first tune you saw it 9 
a Oh, 1 guess it was sometime in the — 

God, 1 don’t know, '70s. 

Q In the 1970s? 

A '60s I don't really know. 

Q Would you say that that 1964 report was 
the first time that you had any scientific evidence 
on the question of whether nicotine is addictive? 

A I mean, I would have to say no because it 
was information being published in the media. 

Q The mcdia7 
A On an ongoing basis. 

Q What about scientific information aside 
from what is in the media? 

A Well, I guess it would have to be the 
surgeon general's report. 

Q In ’64? 

A Yes. 
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1 Q Did American Tobacco, to your knowledge, 

2 conduct scientific tests to determine whether or 

3 not cigarettes were harmful to human beings? 

4 a No. 

5 Q As far as you know, that was never done 

6 by American Tobacco? 

1 A Correct. 

8 Q Did you ever request that American 

9 Tobacco carry out scientific research to determine 

10 whether cigarettes were harmful to human beings? 

U A No 

12 Q Did anyone ever request you to do that" 7 

13 A No 

14 Q Did any management person from American 

15 Tobacco ever ask you whether cigarettes were 

16 harmful to human beings 9 

17 A Not that 1 recall. 

18 Q Regardless of whether you were asked, 

19 did you ever report to any management person at 

20 American Tobacco on the subject of whether 

21 cigarettes were harmful to human beings 9 

22 A No 

23 Q To your knowledge, did anyone at the 

24 laboratory in American Tobacco ever report to 

25 management, to your knowledge, on the subject of 
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1 whether cigarettes were harmful to human beings 9 

2 A To my knowledge, they did not. 

3 Q Did you ever write any reports, whether 

4 or not tlicy were circulated to management, on tlx: 

5 subject of whctlicr tobacco was harmful to human 

6 beings 9 

7 a No 

8 Q Did you ever have any conversations with 

9 Dan Johnston on the subject of whether tobacco was 

10 harmful to human beings? 

11 A Don Johnston 

12 Q I'm sorry, not Dan Don Johnston? 

33 A Not that I can recall. 

14 Q Did you ever have any meetings with 

15 people in the laboratory where the subject of 

16 whether cigarettes are harmful to human beings were 

17 discussed? 

18 A No. 

19 Q Did you ever have any meetings with 

20 people in the laboratory where the subject of 

21 whether cigarettes were addictive to human beings 

22 was discussed? 

23 a No. 

24 Q Did you ever report to American Tobacco 

25 management of any type whether or not cigarettes 


were addictive to human beings? 
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Q I'm asking how can you achieve a measured 
amount of nicotine in a final cigarette; how do 
you 9 "You” being American Tobacco How does 


6 

American Tobacco? 



7 

A We know what the nicotine content of each 

8 

of the tobacco components is that makes up that 

9 

cigarette 



10 

Q Tobacco components? 



11 

A Uh-huh (affirmative) 



12 

Q Which means what, what kind of tobacco? 

13 

A Well, there is reconstituted tobacco 


14 

there is oriental tobacco, flue-cured tobacco, 

15 

burly tobacco and Maryland tobacco. 


16 

Q And what? 



17 

A Maryland 



J8 

Q Tlicy all have different amounts of 


19 

nicotine 9 



20 

A Oh, yes 



21 

Q So in making a cigarette that has a 


22 

certain amount of nicotine, you can kind 

of blend 

23 

these things together and figure out how much it's 

24 

going to have 9 



25 

a We can predict what it's going to have, 
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yes I 

Q You have to do more than that, don’t 
you 9 I mean, you have to have uniformly for one 
cigarette and another, if it's the same brand 9 
It's supposed to have the same amount of nicotine 9 
a Without question 

Q So it's more than just prediction, you 
have to actually engineer it, don't you? 

A Tobacco is a natural product. It's 
subject to climatic conditions If the growing 
season is hot and dry, you get a different tobacco 
than you get from tobacco growing during the season 
where it's excessively wet 

And every once in a while you get the 
ideal growing season But the nicotine vanes up 
and down the plant by stock position. 

Q How do you adjust the final product so it 
has the amount of nicotine that you say it has? 

A We keep an inventory of tobacco, 24 
months on average. And we know what the nicotine 
content of each type of tobacco we use by stock 
position by the crop year. 

Q So by blending the tobacco, you can 
achieve the amount of nicotine that you want to in 
the cigarette? 
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2 Q You can make a cigarette (hot has less 

3 nicotine? 

4 a Oh, yes 

5 Q And you could make one that has more? 

6 A Correct. 

7 Q Were you aware of a pilot plant that was 

8 run of nicotine fortified reconstituted tobacco'* 

9 a Was 1 aware of the pilot plant 9 

10 Q Yes 

! 1 A Yes 

12 Q How much nicotine fortification was done 

13 to this reconstituted tobacco 9 

14 a I don't know 1 was not involved in 
13 that 

16 Q And (lie purpose was to increase the 

17 nicotine in the reconstituted tobacco and, 

18 therefore, in the end product 9 

19 A Yes 

20 Q Where was the nicotine obtained to put 

21 into the reconstituted tobacco to make it have more 

22 nicotine 9 

23 A 1 don’t recall 

24 Q Could American Tobacco buy nicotine if it 

25 wanted it 9 
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1 Q Can you lay it at the foot of stress? 

2 A No. 

3 Q So you can't really say that anything 

4 causes heart disease, right? 

5 a Correct. 

6 Q The same is true for any disease since we 

7 don't know exactly how it's formed? 

8 A Correct 

9 Q Mr. Sprinkle, let me clear one thing up. 

to I want to be absolutely sure that I understand your 

1 1 — that it was not your job during the time you 

12 were at American Tobacco to inform the management 

13 of American Tobacco about the health effects of 

14 cigarette smoking. 

15 A Correct. 

16 Q And that you did not, as a matter of your 

17 job and as a matter of course, discuss and inform 

18 upper management, including Mr. Johnston? 

19 A Correct 

20 Q And that he never asked you to do that, 

21 is that true? 

22 a Correct 

23 Q And that you do not have training in 

24 epidemiology? 

25 A Correct 
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1 A At one tune you could 

2 Q Mr Sprinkle, before we took a break, you 

3 had said, 1 think, in your belief and understanding 

4 cigarettes do not cause cancer; fair? 

t 5 a Correct 

6 Q And I think you satd that you base that 

7 on the idea that sctcnce docs not know the 

8 mechanism by which cancer is formed 

9 A Correct 

to Q You said something about heart disease. 

11 Your understanding is the mechanism by which people 

12 get heart disease is not understood either, right? 

13 a Correct 

14 Q And your understanding is that cigarettes 

15 do not cause heart disease, right? 

16 A As long as we don't know what causes 

17 heart cancer, you can't lay it at the foot of 

18 cigarettes 

19 MR. MAXWELL- Excuse me. would you reread 

20 that, please. 

21 MR CRONIN. "As long os we don't know 

22 what causes heart disease, you can't lay it at the 

23 foot of cigarettes." 

24 Q Can you lay it at the foot of diet? 

25 A No. 
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1 Q And that you would not be qualified to 

2 discuss epidemiological studies on the health 

3 effects of smoking? 

4 A Correct 

5 Q, And you have not done so while at tlx; 

6 company, true? 

7 A Correct 

8 Q And there is no one, to your knowledge, 

9 or there was no one at the company who was 
to qualified to discuss the medical aspects of 

11 epidemiology as it relates to smoking and health 9 

12 A Correct. 

13 Q Do you believe, sir, that cancer-causing 

14 substances and cigarette smoke have never been 

15 identified? Is that true? 

36 A Correct. 

17 Q You also mentioned that quality assuranoe 

18 was performed by American Tobacco to make sure the 

19 consumer got the best product it could; is that 

20 fair to say? 

21 A Yes. 

22 Q Is it also fair to say that American 

23 Tobacco never tested its products to moke sure they 

24 were safe to the consumers? 

25 A Yes. 
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1 MR maxwpll That concludes the reading 

2 of the deposition of Robert Sprinkle, Your Honor, 

3 the plaintiffs' portion. 

4 THE COURT. Thank you, Mr. Maxwell. 

5 MR MAXWELL Your Honor, our next 

6 witness wilt be Allan Fcingold. if 1 could take a 

7 moment to locate htm in the hallway. 

8 TUP COURT All right. 

9 MR WILNER May we have a moment? 

10 TUP COURT Yes, sir. Do you need the 

11 reporter 9 

12 MR WILNER No 

13 (Side bar, court and counsel) 

14 TUP. COURT Ladies and Gentlemen, we will 

15 have a five-minute recess for the equipment noeds 

16 we have to address 1 ask that you remain in the 

17 jury room. 

18 I'm sure this break will be a very short 

19 one. If you would return to the jury room at this 

20 time, I would appreciate it 

21 (Off record and recess) 

22 (Change of reporters) 

23 
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